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STATUTES AS COMMON LAW PRINCIPLES* 


WittiaM H. Pace 


I 


The primitive law of the races of Western Europe, seems, at the 
outset, to have been a mass of rather rigid and quite undifferentiated 
customs; containing the germs of future government, law, church 
organization, religion, ethics, etiquette, and the like. Most peoples 
seem to have started with such customs, often differing greatly in 
detail, but having the same general scope and function. Of these 
primitive customs some develop very little; some develop more; and 
two have each gone through a relatively complete cycle of develop- 
ment. These are the customs which developed into the law of Rome, 
and those which developed into the law of the English speaking 
races. 

What qualities must a race or a law possess in order that it may 
be vital enough to go through the various stages of development? 
Are these qualities primarily those of the race or of the law? To 
this as to most of the other problems of primitive law little more than 
a guess is possible. 

The two systems of law, the Roman law and the common law, 
have had a number of qualities in common. In the first place, both 
have been laws of successful and victorious nations. No one knows 
or no one ever will know what possibilities of juristic development 
have been eliminated before history began by some battle or raid 
which eliminated a juristically minded people along with the poten- 
tial possibilities of another system of law. These two nations have 
been successful and victorious, not only as far as their armies and 
navies were concerned, but also from a standpoint of business, in- 
dustry, commerce and agriculture. Thus new problems have been 
continually presented for solution to each of these great systems of 
law. 

These two systems of law have, furthermore, this in common. 
Both of them have developed a class of technically trained jurists to 





* The writer wishes to acknowledge the assistance of Miss Catherine Cleary 
in the preparation of this article; and to thank many friends, including many 
former students, for help in collecting material. 
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work over popular custom and to put it on a scientific basis. As far 
as we know they are the only systems of law which have developed 
a technically trained juristic class; that is, a class of men who make 
it their primary business in life to study the law and to develop it 
into a more complete harmonious and scientific system. Is it because 
of the technically trained juristic class that these two systems of law 
have developed as they have; or is it the qualities and the character- 
istics of the two systems of law that have brought the technically 
trained juristic class into being? To the lawyer it seems very clear 
that it is the technically trained juristic class that has been the cause 
of the higher development of these two systems of law. Those who 
have a feeling of hearty dislike for the technically trained juristic 
class may insist that it is the qualities of the race and the character- 
istics of law which make for its higher development and which have 
produced a technically trained juristic class as an unwanted by- 
product. Whichever the cause and whichever the effect, the two 
have always appeared together. Where there was a technically trained 
juristic class, the law has become very highly developed as systems 
of human law go. Where there was no technically trained juristic 
class, the law has failed of complete development. 

Furthermore, these highly developed systems of law both have 
existed under a government which has developed some organ of 
legislation; some organ which has the power to make law in short 
order; a power to produce legislation to meet emergencies without 
waiting for the slow process of the development of popular custom 
to be followed by the work of the technically trained juristic class. 
Here again, it seems immaterial whether legislation has, in the long 
run, done more harm or good in developing the law. It has always 
appeared as an element of the systems of law which have gone 
through a complete cycle of juristic development. 

Thus both of the systems of law which have gone through a 
relatively complete course of development—the Roman law and the 
Anglo-American law—have been developed in part gradually, by a 
technically trained juristic class, and have in part, been speeded up, 
at times, by legislation. Occasionally these two types of law have 
been spoken of as the technical or scientific law on the one hand and 
as the popular law on the other. In the present day discussion of this 
subject it is generally assumed that the law which has been made by 
the juristic experts, working over popular custom, is the scientific 
and technical law; and that the law which has been enacted by the 
legislative department is the unscientific and popular law. This has 
no doubt been more or less true at different periods of development. 
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but it is not necessarily true; and it has, apparently, not always been 
true. At some periods it seems to have been the legislation, or what 
corresponded to legislation, which has attracted the juristic expert; 
causing him to abandon, at least temporarily, the field of popular 
custom. 

Probably the most important of the qualities which the Roman 
law and the Anglo-American law have had in common is this. As 
new situations arose with the advance of civilization, which presented 
new problems for the law to answer, each of these systems has been 
able to develop new principles which would satisfy the new situations, 
or else it has been able to borrow or steal the needed principles from 
other systems of law. We know so little of the development of the 
classic Roman law that we cannot say that it never failed to solve a 
problem of this sort in one or the other of these ways; but no indi- 
cation of such failure appears. Occasionally the common law has 
tried to meet a new situation by holding that there was no law 
applicable thereto.! This solution has been seen to be a confession of 
weakness ; and to lead to the result that the injured party would have 
no relief if the wrongdoer were ingenious enough to think up some 
new and hitherto unknown method of injuring the other party. 
Occasionally some code has felt it necessary to provide specifically 
that a court should not refuse to do justice on the ground that there 
was no rule of law which covered the situation brought before him.? 
A provision of this sort usually results in authorizing the court to 
borrow a rule from whatever source it can, presumably from the 
classic Roman law if the law of that state is based on Roman law, 
or to make up the best principle he can if it cannot find an available 
principle in any other system of law. 





1 |. the right of privacy, as a legal doctrine, enforceable in equity, has not, 
down to this time, been established by decisions,” Roberson v. Rochester Folding 
Box Co., 171 N.Y. 538, 64 N.E. 442, 89 Am. St. Rep. 828, 59 L.R.A. 478 (1902) 
(suit based on unauthorized use of plaintiffs photograph in an advertisement of 
flour; damages and injunction sought; no relief granted. This rule in the particu- 
lar case was changed by statute a year later. See Ch. 132, Laws of 1903 (April 6) ; 
Consolidated Laws of New York, Ch. 6, Civil Rights Law, Article 5, sections 50 
and 51). 

2« If no rule can be deduced from the statute, the judge shall decide in 
accordance with customary law; and, if there is no customary law upon the 
question, he shall decide according to the rule which he would have adopted as a 
legislator; being guided therein by approved precept and tradition.” Swiss Civil 
Code, Introduction, Article I. 

See also Article 21, Louisiana Civil Code (Dart’s Edition): “In all civil 
matters, where there is no express law, the judge is bound to proceed and decide 
according to equity. To decide equitably, an appeal is to be made to natural law 
and reason, or to received usages, where positive law is silent.” 
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Where did these systems of law find the rules, principles and 
standards which were worked up, eventually, into a complete and 
scientific legal system? At the basis of both, no doubt, was the popu- 
lar custom which was slowly developing into customary law. We see 
it, in a primitive form in the Twelve Tables, for the Roman law; and 
in the incomplete statements of the tribal customs of the Anglo- 
Saxons. 

But to work such customs up into a scientific system of law 
which can give some kind of an answer to the problems of civiliza- 
tion is a slow and laborious task. If it is possible to borrow from 
another system, or to copy from other parts of our own system, 
material which has been already worked up into law, which has been 
tested in actual life, and which has met the test reasonably well, the 
job of developing a system of law will go much faster, and the result 
will be much better. Probably both Roman law and Anglo-American 
law have borrowed from other systems. So little is known of the 
details of Roman law that we cannot tell how far afield the Roman 
jurist went to borrow legal principles. Maitland quotes with ap- 
proval von Ihering’s suggestion that the law of Rome could be under- 
stood only by one who had some knowledge of the law of Babylon.* 
The Roman jurists were undoubtedly men of great genius and often 
of great originality. Even at that, it would seem likely that in making 
the transition from the law of the Twelve Tables to classic Roman 
law, they borrowed many a legal principle from the laws of the 
commercial nations whose territories bounded the Mediterranean 
towards the East. 

In English law, we find in early compilations, an occasional 
borrowing from some remote system of law.* From the laws of King 
Henry the First, through Bracton, and on down to the late English 
reports, we find an occasional quotation from Roman law. These 
borrowings are slight and incidental. In addition, our law has been 
driven to a wholesale incorporation of such diverse systems as the 
law of tenures at one extreme, and the law merchant at the other. 

To borrow from other parts of the same legal system is easier 
and more convenient than to borrow from remote and alien systems. 





*1 Pollock and Maitland, History of English Law 1 (second edition), re- 
ferring to von Ihering, Prehistoric Study of the Indo-Europeans; especially the 
editor’s preface. 

“See 1 Pollock and Maitland, History of English Law, p. 78 (p. 100, second 
edition). “According to the Salic law,” (secundum 'egem Saligam), Laws of King 
Henry the First, LX X XVII, sec. 10; IXXXIX sec. 1. “According to the law of the 
Ripuarian Franks” (secundum legem Ribuariorum), Laws of King Henry the 
First, XC, sec. 4. 
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The juristic expert who does the borrowing has a better chance of 
knowing what to borrow, and of understanding how it actually 
works. The material which is borrowed is much more likely to fit 
in than would material borrowed from another system. In Roman 
law, the law which the praetor peregrinus built up to determine the 
rights of aliens in Rome, modified and ultimately revolutionized the 
rest of the private law of Rome. As Anglo American law has de- 
veloped, the law of the different courts of the King has gradually 
achieved a unity, the one borrowing from the other. Common law 
has influenced Equity, and Equity has influenced common law, but 
without achieving a unity. 

In many ways, the most striking example of borrowing from one’s 
own system has been the borrowing of statutory rules and of statu- 
tory standards, and, more rarely, of statutory principles, by the sys- 
tems of law that were built up by the juristic experts. It is this 
phenomenon that is considered here. 


II 


About the law of Rome and its development much has been writ- 
ten and much has been said; but very little is known with any cer- 
tainty. For over 900 years of juristic development, ending with 
Justinian’s compilation of Roman law, we have very few documents ; 
almost nothing outside of the great compilation with which the de- 
velopment of Roman law ended. 

In 390 B.C. Rome met an invading army of Kelts on the River 
Allia. Rome suffered a great defeat. Much of the city was plundered 
and burned by the invaders. In later years the loss of the records of 
Rome was explained by this sack of Rome. As the Kelts did not 
take the Capitoline Hill where most of the records were presumably 
kept; as the records are lacking also for the period that followed the 
Keltic invasion; as the records continue to be lacking even after the 
construction of a fire-proof building in which to preserve these 
records (about 80 B.C.); and as the records and writings of the 
jurists continue to disappear for century after century, it seems likely 
that causes other than the Keltic invasion were responsible. 

Cicero tells us that every Roman school boy had a copy of the 
Twelve Tables.5 Of these not one copy survives. While fragments 
of the Twelve Tables frequently appear in print, all that we have is 
a collection of quotations, some of which have been arranged largely 





*See, James Muirhead, Historical Introduction to the Private Law of Rome, 
Part I, Ch. 2, p. 97. 
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by guesswork, so as to make a rather incomplete and very likely 
quite an inaccurate version. Except for these relics of the Twelve 
Tables we have almost nothing from any period up to the time of 
the classical jurists. A very few of their writings have survived. 
A few of the decrees and edicts of the emperors have survived. For 
us moderns, the great source of Roman law is Justinian’s compila- 
tion. The edicts of the emperors are collected and called the Code. 
The Digest is a mosaic of extracts taken from the classical jurists; 
undoubtedly altered, how much and in what respects can only be 
guessed, and arranged according to what the Roman jurists seem to 
have thought was the proper arrangement of their law. 

Some facts as to the development of Roman law seem, however, 
clear. The law of the Twelve Tables,® with which our knowledge of 
Roman law begins, was a result of the struggle of the mass of the 
Roman people for some degree of equality with the patrician class. 
Their customary law was stated, with modifications and amend- 
ments ; and then was enacted as legislation. Technically the law of 
the Twelve Tables was legislation. This was the object of the mass 
of the people. The patrician officers in their exercise of the Imperium 
would not have been bound by popular custom. For centuries the 
praetor continued to issue his edict when his term began, stating 
what effect he would or would not give to the customary law. How- 
ever, legislation was binding upon the patrician officers. Accordingly 
the law of the Twelve Tables, in substance a codification of popular 
custom, took the form of legislation and was treated as- legislation 
for the purpose of checking the patrician officers.’ Perhaps it was 
even thought of as a treaty between the patricians and the plebians; 
as a sort of super-legislation.* At the same time, for the purpose of 
developing the law as society developed, the law of the Twelve 
Tables was treated in fact by the juristic experts much as if it was 
a statement of principles, not limited to the specific instances which 
were set forth in the terms of the statute, but to be applied to like 
cases as justice might require. 

Before the Twelve Tables and for a century and a half after 
they became law, the pontifex maximus was the official repository of 





* See, Historical Introduction to the Private Law of Rome by James Muir- 
head, Part II, Ch. 2, pp. 94 et seq.; Frederick Parker Walton, Historical Intro- 
duction to the Roman Law, Ch. 11, pp. 97 et seq.; Ludwig Kuhlenbeck, Die 
Entwicklungsgeschichte des Romischen Rechts, Book 2, Ch. 2, sec. 4, pp. 152 
et seq.; Rudolph Sohm, The Institutes, Ch. 1, sec. 11. 

™See, Rudolph Sohm, The Institutes, Ch. 1, sec. 12; Frederick Parker Walton, 
Historical Introduction to the Roman Law, Ch. 11, p. 111. 

* Frederick Parker Walton, Historical Introduction to the Roman Law, Ch. 11, 
p. 110. 
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the jus divinum, a system of law which seems to have taken in quite 
an amount of what we would regard as secular law. The knowledge 
of this law and its interpretation was a monopoly of the pontifex 
maximus and his associates. This was the theory; and for a long 
time it was very nearly the actual fact. When at last the mysteries 
of the law were made known to Rome and the monopoly of the 
pontiffs was broken (about 300 B.C.), the class of technically trained 
juristic experts seems to have developed very rapidly. These were 
the juris consulti. It seems to have been assumed that neither the 
court nor the organs of legislation had any technical juristic knowl- 
edge; but that, after the monopoly of the pontifex maximus was 
broken, both the courts and the legislators could ask the opinions 
(the responsa prudentium) of the juris consulti. 

About many of the details of the work of the juris consulti the 
experts in Roman law disagree. Could any Roman citizen set up 
as a juris consultus and succeed or fail by his merits, or was there 
some kind of licensing system? Was the officer who presided over 
the courts, the praetor, bound to take the advice of the juris con- 
sulti? What was the effect of the gift of the jus respondendi to 
certain jurists by Augustus? No certain answers to these questions 
or to many others can be given; but the practical working of the 
system seems to be fairly clear. For some six centuries the responsa 
of the juris consulti were treated by the praetors as final and con- 
clusive statements of the law. It seems reasonably clear that the 
juris consulti advised the courts by their responsa and aided in draft- 
ing legislation. 

If the juris consulti had worked out a satisfactory principle in 
their responsa and in their writings in which they commented on the 
responsa, that principle was likely to appear in some form (often in 
regulation of details) in legislation. On the other hand, if a workable 
principle appeared in legislation, the juris consulti seemed to have 
felt perfectly free to make use of it when they gave their responsa, 
even in cases which were not covered by the terms of the statute. 

There was, therefore, no such gap between the technical law 
which was found in the writings of the juris consulti and the less 
technical law which was found in legislation, as is found in Anglo- 
American law. 

This was so for two reasons. In the first place, it seems that the 
technically trained juristic class not only controlled the development 
of the technical law and its expression in the decisions of the courts; 
but also shaped the form and much of the content of legislation. In 
the second place, the Twelve Tables always remained in theory, the 
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basis of Roman law. As we have seen, the law of the Twelve Tables 
was legislation in outward form; but legislation which in theory 
embodied the entire law of Rome, The technically trained jurist had 
to treat this either as a collection of principles which were not limited 
to the specific provisions of the statutes; or else as a law which from 
the beginning was full of gaps, and which would develop more gaps 
as the law developed ; gaps which could not be filled except by more 
legislation. As between the two theories, the Roman jurist assumed 
that their written law was a statement of principles which might be 
applied in like cases whenever justice would require it to be done.® 

In theory, however, to bring the newly developed law within the 
protection of the Twelve Tables, this result was generally explained 
as construction and was called extensive interpretation.’° It was not, 
as a rule, explained as the development of law by analogy. This 
latter explanation was left for modern writers upon Roman law; 
who did not feel the need of stretching the authority of the Twelve 
Tables so as to cover the new and developing law. 

When the law of Rome was summed up in the collection of Jus- 
tinian, when effect was given to it as legislation, and when all Roman 
law outside of this was repealed, the same situation arose as existed 
when the Twelve Tables were enacted. Was the collection of Jus- 
tinian a statement of principles to be applied as justice might require, 
or was it a statute to be applied only to the cases which were stated 
therein, leaving great gaps in the law which could be filled up only 
by subsequent legislation? The same situation arose, in a more ex- 
treme degree, when Roman law was finally adopted centuries later, 
as the law of the continent of Europe. In general the answer has 
been the same throughout. Though legislative in form at the begin- 





*Henri Capitant, Introduction a l’etude du Droit Civile, (third edition) 
pp. 81-84. 

See, Karl von Czyhlarz, Manual of the Institutes of the Roman Law, sec. 5; 
Karl Gareis, Introduction to the Science of Law, sec. 13; vol. 1, Modern Legal 
Philosophy Series, Science of Law, p. 89; James Muirhead, Historical Introduc- 
tion to the Private Law of Rome, Part II, sec. 23, pp. 97, 98; Carl Salkowski, 
Institutes and History of Roman Private Law, Part I, sec. 5, pp. 21, 22. 

See Rudolph Sohm, Institutes of Roman Law, Ch. II, sec. 8; Rudolph 
Stammler, Theorie des Rechtswissenschaft, Division VII, 15, pp. 633 et seq; 
Karl Georg Wurzel, Methods of Juridical Thinking, sec. 7; vol. 9, Modern Legal 
Philosophy Series, Science of Legal Method, pp. 311 et seq. 

* Gaius, Commentaries on the Institutes of the Civil Law, I, 165; Ulpian, 
Rules, XI, 3. 

See, John Austin, Jurisprudence, vol. 2, p. 579; Roscoe Pound, Spurious 
Interpretation, 7 Columbia Law Review 379. 

For spurious restriction, see 9 Tulane Law Review 636 (1935). 

See Gaius, IV, 11, for the construction of “trees” in the Law of the Twelve 
Tables, so as to include vines. 
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ning and at the end, Roman law from the Twelve Tables to the col- 
lection of Justinian has always been treated as a statement of prin- 
ciples which should be applied to new cases as they arise, without 
limiting the application of these principles to the cases which were set 
forth in the statute. 


III 


The invasion of England by the Angles, the Saxons, and the 
Jutes began about 450 A.D. One hundred and fifty years later, 
Aethelbirht, King of Kent, issued a collection of a part of the popu- 
lar customary law of Kent. As time went on, other collections of 
popular customary law were collected and published; and some of 
them were republished with amendments. The amendments were 
relatively few and unimportant. The law was more or less static. 
There was comparatively little development or change for almost 700 
years after the first statement of law of Kent appeared; except for 
the change by which, largely as a result of the Norman conquest, the 
system of tenures was superimposed on the existing law. This period, 
from the first publication of the Germanic customary law to the 
middle of the reign of Henry II is almost as long as the time that 
elapsed between the appearance of the juris consulti in Rome and 
the time at which they were forbidden by imperial despotism to carry 
on their work. Why was there so long a period with relatively so 
little development? Whether it was the cause or the effect, there 
was, during this period, no technically trained juristic class. Here 
and there some men might be found who were learned in the law. 
There was no juristic class whose life was spent in discussing, criti- 
cizing and developing the existing law. 

When Henry II established courts of law to try cases, a techni- 
cally trained juristic class began to develop with great rapidity. At 
the outset, the judges probably had little more juristic training or 
legal learning than the rest of the Curia Regis; and the lawyers who 
practiced before them had possibly less than the judges; but between 
them they had all the juristic training and legal learning that there 
was; and as the business of the courts increased, each generation of 
judges and lawyers had a more intensive juristic training and ac- 
quired deeper and broader legal training. Neither Henry II nor his 
successors seem to have placed any reliance on the theory of separa- 
tion of powers. If a committee of the Curia Regis should become so 
highly specialized as to turn into a court and if the Curia Regis 
reinforced by the rest of the great lords and supplemented by the 
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commons should develop into the organ of legislation, there seems to 
have been nothing to prevent the members of the court from using 
their juristic training and legal training for drafting statutes for 
parliament; or from using, as a court, the knowledge of the actual 
intention of the legislation, which they had acquired while acting as 
legislators, or from those who had acted as legislators.“ 

With the growing separation of powers, expert juristic knowl- 
edge tended, in fact as well as in theory, to center about the courts. 
The scientific development of the law has been largely based on the 
opinions of the courts. Almost all that has been written by lawyers 
about law has been based on a study of these judicial opinions. In 
the days of the Year Books. the reporters seem to have assumed that 
the authoritative knowledge of the law was possessed by bench and 
bar alike.’* As time passes on, it seems to be assumed that expert 





“In Y.B. 33, 34, 35 Ed. I (Rolls Series), 79 (83) (1305), John de Aumeye 
had a dispute with his overlord, an abbot, which eventually involved the duty of 
the plaintiff to do suit toe the defendant. It appeared that under the Statute of 
Maribridge, 52 Hen. III, c. 9, he would not have been bound to do such suit. 
By the second statute of Westminster, 13 Ed. I, c. 2, it would appear that he 
was bound to do suit. Malmesthorpe argued that the second Statute of West- 
minster was not intended to repeal or to modify the Statute of Marlbridge. “Do 
not try to tell us what the statute means,” said Hengham from the Bench to 
Malmesthorpe. “We understand the statute better than you, for we made it.” 

About two years later, Brabazon, J., would not decide the construction and 
effect of the statute until he had consulted with those who were present when 
the statute was made, saying, “We wish to advise on this matter with our com- 
panions who were present when the statute was made.” Y.B. 33, 34, 35 Ed. I 
(Rolls Series) 576 (584) (1307). 

Scharshulle, J., said that in a case in which Scharshulle was a practicing 
lawyer, Herle, J. “said that the strongest argument that he knew against us was 
that Hengham (J.) who drew the Statute (De Donis) construed it in another 
manner.” Y.B. (Rolls Series) 15 Ed. HI 388 (392) (1341). 

See, W. S. Holdsworth, History of English Law, Vol. 2, 308. 

A similar tendency appears whenever legislators act as judges and judges act 
as legislators. When the New York senate was also a court of last resort, knowl- 
edge acquired as a senator was not laid aside when the same man acted as a 
judge; although there was a strong tendency to explain this as being knowledge 
which was based on public records. 

“From our official knowledge of the facts of the law—from those facts being 
spread out on our journals—-from the actual inspection of the record by some of 
us, we all well know that the act was mot passed by the vote of two-thirds of 
each house of the legislature,” Verplank, Senator, in Warner v. Beers, 23 Wend. 
(N.Y., 1841) 103 (138, 139) (1840). 

In later years, evidence of a member of the legislature as to the meaning of a 
statute was held inadmissible. Goins v. Trustees Indian Training School, 169 
N.Car. 736, 86 S.E. 629 (1915). 

The opinion of the Sergeants is often given by the reporter. Y.B. (Rolls 
Series) 21, 22 Ed. I 218 (1293). “Judgment is pending but all the countors say 
that the writ is not valid.” 

Y.B. (Ro'ls Series) 30 & 31 Ed. I 104 (106) (1302) (“Afterwards they (the 
demandants) lost their writ by non-suit; because all the serjeants agreed that the 
writ could not be maintained in this case.”). 
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and authoritative juristic knowledge is possessed by the courts alone. 

Furthermore, with the growing separation of powers, the former 
rather subjective method of construing statutes disappears. Appar- 
ently this was followed in England by an era of rather strict inter- 
pretation.’* As the statutes were drawn quite loosely, the result of 
an interpretation which was more strict than the statute itself, was 
none too happy. This led to the theory of the equity of the statute: 
a theory which seems to have worked out, in its practical operation, 
somewhere between a genuine, though very free, construction, and a 
disguised use of analogy in the creation of common law principles, 
rules and standards, taken from the provisions of statutes which, by 
their terms, applied to like cases but not to the particular case in 
question." 





20 S.S. (3 Y.B. Series) 3 Ed. IJ, 160 (1310) (“. . . this was the opinion of 
Herle (J.) and of the majority of the serjeants . . .”). 

29 S.S. (8 Y.B. Series), 3 Eyre of Kent, 6 & 7 Ed. II, 9 (11) (1313 1314) 
(“. . . the justices agreed among themselves . . . Toudeby and the other serjeants 


were of the contrary opinion, and so the question is doubtful’). 

29 S.S. (8 Y.B. Series), 3 Eyre of Kent, 6 & 7 Ed. II 35 (36) (1313, 1314) 
(Three named serjeants “were of the opposite opinion’’). 

Y.B. (Rolls Series), 14 Ed. III 214, 216 (1340) (“And note that the common 
opinion is against Parning” (Justice of the Court of Common Pleas) ). 

Y.B. 34 Hen. VI p. 30 Mich. pl. 13 (1455). 

The court occasionally consults the serjeants. Y.B. 2 Hen. VI, p. 5, Mich. 
pl. 3 (1423). 

The reporter occasionally tells us that he thinks that the judgment was mirum 
(strange; extraordinary; not used as a compliment). Margery Tiltone v. A’ice 
Daury, 34 S.S. (13 Y.B. Series), 16, (17) (1312, 1313). 

See, William S. Holdsworth, History of English Law, Vol. 2, p. 550. 

#S. E. Thorne, The Equity of a Statute and Heydon’s Case, 31 Mlinois 
Law Review 202 (1936). 

“See, Y.B. 3 Hen. 6, p. 14; Mich. pl. 18 (1425), where the statute re’ated 
to executors; and administrators were said to be “within the equity of the 
statute.” 

A statute with reference to alienation by a married woman by levying a fine 
was restricted to land conveyed to her by her husband or his ancestors as 
jointure; and not to apply to land which she had acquired in other ways. 
Eyston v. Studd, Plowd. 459a (1573). 

The clause in the statute of limitations, 21 James I, c. 16, section 7, which 
saved the rights of persons under disabilities, applied in terms only to slander 
and certain actions other than case. The court held assumpsit was “within the 
equity of the saving clause of the Act, tho it be not expressed.” Chandler v. 
Vilett, 2 Wms. Saunders 120 (1671). 

For a discussion by the reporter (Plowden) of the scope of the doctrine of 
the equity of a statute, see Plowden 465 et seq. (1573). 

See, D. J. Llewelyn Davies, “The Interpretation of Statutes in the Light of 
their Policy by the English Courts,” 35 Columbia Law Review 519 (1935); 
Frederick J. de Sloovere, “Equity and Reason of a Statute,” 21 Cornell Law 
Quarterly 591 (1936); James M. Landis, “Statutes and the Sources of Law,” 
Harvard Legal Essays. pp. 213 et seq. (1934); S. E. Thorne, “The Equity of a 
Statute and Heydon’s Case,” 31 Illinois Law Review 202 (1936); H. G. Richard- 
son and George Sayles, “Early Statutes,” 50 Law Quarterly Review 201, 540 
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Different as these theories were, they seem to have this in com- 
mon. The courts may not welcome the statute as one of the common 
law family after the common law begins to take definite shape, but 
they feel perfectly free to use statutory rules, principles, and standards 
in developing the common law. They do not feel, as a rule, that any- 
thing is to be gained by insisting that they are relying on construction 
and not on analogy. Unlike the Roman law, the English law did not 
begin as a legislative code. No statute, no charter, not even Magna 
Charta, bore the relation to the law of England that the Twelve 
Tables bore to the law of Rome. Accordingly the English courts 
have, from a comparatively early period, been quite frank about their 
use of analogy. They have taken their law where they found it; and 
their free borrowings from their own statutes have been determined 
by the needs of the courts that borrowed, rather than by the nature 
of the legislation from which they borrowed. In the United States 
the courts seem to have gone on the same theory, with one exception. 
When a provision of a constitution is to be extended, the courts have 
felt bound to explain this as construction rather than as analogy. 

Perhaps the most numerous cases of the adoption of statutory 
rules into common law or equity by analogy are those which involve 
the method of determining the length of time which is necessary to 
perfect or to bar rights in certain classes of cases. When they are 
left to their own devices and to their own materials, the common law 
and equity courts have rarely been able to set up a standard of time 
more definite than that of a reasonable time—reasonable in view of 
the facts and the circumstances of each particular case. In many 
cases this standard is a fairly workable one, and it gives, perhaps, as 
good a result as could be obtained by fixing some definite period of 
time—perhaps better. In many other cases, however, especially in 
the cases which involve the length of time within which rights must 
be asserted or barred, including rights of property, it has been felt 
to be very important to fix a definite period of time. This is one of 
the cases in which certainty seems better than a more perfect, but 
more uncertain, justice. What the common law and the equity courts 
could not do by the use of their own methods and their own ma- 
terials, they have done with the greatest of ease whenever the legis- 
lature has fixed a definite period of time to govern some analogous 





(1934); W. H. Loyd, “The Equity of a Statute,” 58 University of Pennsylvania 
Law Review 76 (1909); Theodore F. T. Pluckett, Statutes and Their Interpreta- 
tion in the First Half of the Fourteenth Century, 51-53, 121-127 (1922). 

See also, W. Ivor Jennings, “Courts and Administrative Law,” 49 Harvard 
Law Review 426 (435) (1936). 
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case. In situations like this nothing has been more easy than for the 
courts of common law and equity to adopt, by analogy, the time 
which the legislature has fixed for a different, but analogous, case. 

Of the cases of this type, perhaps the most striking are those 
which involve the period within which an incorporeal hereditament 
or easement may be acquired by user. For centuries the legislature 
made no provision for the rights of this sort. The courts had their 
choice between adopting the legislative period for rights of action to 
recover interests in land; or making up their own rules as to the time 
within which such rights could be acquired by user; or of holding no 
user for any length of time, no matter what elements it had, could 
ever give a right to an incorporeal hereditament or easement. 

Whether there was any idea corresponding to our Statute of 
Limitations at English law before the reign of Henry III is a ques- 
tion which cannot be answered with any certainty.® In Bracton’s 
franchise which, as we will see later, might not have been barred 
had there been a statute of limitations. Quite possibly the claimant 
is setting up a royal grant made by the conqueror. The later writers 
say that at common law there was no period of limitations, either 
for land or for incorporeal rights.?7 

In 1235 in the twentieth year of the reign of Henry III there 
was “provided in his court” by the archbishops, counts and barons, 
as well as by the King himself, the legislation which is now called 
the Provisions of Merton. Chapter 8 of this statute deals with 
pleading descent in a writ of right and provides that no mention be 
made of any greater length of time than from “the time of King 





%* Bracton’s statement that “. . . every action in the world is limited to 
certain periods of time,” (Bracton, Book 2 f. 52 (1250 or later) ) may have been 
written with earlier royal decrees in mind. 

In speaking of custom Littleton tells us that there are two theories of ‘time 
out of mind’; one, that it is the time of limitation for a writ of right, as fixed by 
statute; the other, that it is a principle of common law, and that it means time 
so remote that no man then alive has proof or knowledge to the contrary. Sir 
Thomas Littleton, Tenures, Book 2, Ch. 10, § 170 (about 1481 or earlier) (edited 
by Eugene Wambaugh). 

For a commentary upon § 170 of Littleton’s Tenures, see Sir Edward Coke, 
“First Part of the Institutes of the Laws of England or a Commentary upon 
Littleton,” 115a (1628). ‘ 

Notebook we find a claim made for the claimant and his ancestors 


from the Conquest of England.’® This, however, was a claim of a 


Simon de Petraponte claims “wreccum” for himself and his ancestors “a 
conquestu Anglie.” 3 Bracton’s Notebook, p. 279, 280 (1238, 1239). 

"Henry T. Banning, “The Statute Law of the Limitation of Actions,” 
pp. 1 et seq. (1877); William Blanshard, “Statutes of Limitations,” p. 4 (1826) ; 
Horace G. Wood, “Limitation of Actions” (fourth edition), § 2 (1916). See 
discussion in Joseph K. Ange!l, “The Limitation of Actions at Law and Suits in 
Equity” (1829) pp. 1 et seq. 
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Henry our grandfather.” Writs of less dignity are not to go beyond 
the last return of King John to England; and Novel Disseisin is not 
to go beyond the first voyage of the present King (Henry III) into 
Gascony. An exception was made in favor of writs which were pur- 
chased before the statute took effect."* The writs which were men- 
and not incorporeal hereditaments or easements. 

Some forty years later in the third year of the reign of Edward I, 
the first meeting at Westminster, of the King and his Council to- 
gether with the archbishops, bishops, counts, barons, and the com- 
mons, summoned for that purpose, was held. Chapter 39 of this 
statute of Westminster I deals with pleading, descent, and the like 
in different kinds of writs. It closely parallels Chapter 8 of the 
Statute of Merton. It recites that since a long time had elapsed since 
the under-named writs were limited, no one in pleading descent in a 
writ of right shall presume to plead the seizing of his ancestor for a 
time farther back than the time of King Richard, uncle to King 
Henry, father of the present king. Writs of lesser importance are 
not to go beyond the coronation of King Henry (Henry III). Writs 
of novel disseisin and so forth are not to go beyond the first voyage 
of King Henry (Henry III) into Gascony. Writs purchased before 
the statute was passed or after the statute up to the next feast of 
St. John were not included in this legislation. As was the case in 
the Statute of Merton the writs which were named were all of them 
writs concerning land; and not concerning incorporeal hereditaments 
or easements. 

Under this legislation, the King’s Courts had to decide whether 
they would construe the statute arbitrarily so as to include incor- 
poreal hereditaments or easements although they were omitted there- 
from; or adopt the statutory rules by way of analogy; or make up 
their own period of time; or take the position that incorporeal heredi- 
taments or easements could not be acquired by user in any way, no 
matter for what length of time. If the courts or the lawyers who 
practiced before them ever hesitated as to what the courts should do, 
no indication of such hesitation appears in records or year books. 
They seem to have assumed that these statutes fixed the time of legal 
memory, although at times they seem not to be sure how far back 
legal memory goes under the statutes; and they take the period fixed 





“Provisions of Merton, c. 8, 20 Hen. III c. 8 (1235). 

For a discussion of this statute and other similar statutes, see Sir Edward 
Coke, Second Part of the Institutes of the Laws of England, Ch. 8, p. (94) et seq 
tioned in this legislation were writs which were used to recover land 


Statute, Westminster I, c. 39, 3 Ed. I, c. 39 (1275). 
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for the writ of right—the longest period, and fixed for the most 
important writ—as the period for the acquisition of incorporeal 
hereditaments or easements.”° 

An exception to what has just been said must be made of rights 
which were asserted against the King. Bracton had said that time 
did not exclude the King.?* Edward I took this quite seriously; or 
at least he seemed serious to the counts and the barons. He took the 
position that no liberties or franchises could be asserted against him 
unless a royalty charter—one signed by himself or by one of his 
predecessors on the throne—could be shown as the basis of such 
franchise or liberty. No user, no matter of what character, and no 
matter for how long a time, would, under the theory of Edward I 
create any right as against the claims of the crown. Perhaps, as 
Maitland suggests, Edward began by demanding more than he had 
any idea of exacting in order to be able to make a satisfactory com- 
promise. Perhaps those who said that the quo warranto shall cause 
blood to flow were threatening more than they had any idea of per- 
forming. Whatever the original intentions of the two contending 
parties, their disputes were compromised in 1290 in the statute of 
Quo Warranto. This statute appears in two forms. The original of 
one is Latin; the original of the other is French. Both agree that 
some protection will be given where it can be shown that the fran- 
chises or liberties were used before the time of King Richard. 
Whether these two statutes were intended to differ as to the effect 
of establishing user for so long a period of time, the result seems to 
have been that the King made no attempt to attack franchises or 
liberties which could be shown to have been used before the time of 
King Richard.” 





*Y.B. 32 and 33, Ed. I, 519, 520 (Rolls Series) (1304); 2 Rolle, Abridg- 
ment, Prescription (M). 

See argument of Thorpe, Y.B. 20 Ed. III, Vol. I, 338 (340, 342) Rolls 
Series. 

The tendency is to identify the time of memory with the beginning of the 
reign of Richard I. See, 20 Ed. III, Vol. I (Rolls Series), 338 (340, 342) (1346) ; 
2 Rolle, Abridgment, Prescription (M) 2, 11, 12; Aldred’s Case, 9 Coke 57b 
(1610). 

™ “Tf the king has not granted liberties, time does not exclude the king from 
such a claim. For time does not run in favor of a gift of the king or against it.” 
Bracton, f. 56a. 

” The Latin original provides that those who can establish by a good inquest 
or otherwise that they and their ancestors or predecessors have used the liberties 
in question before “the time of King Richard (our kinsman) or in all his 
time . . .” shall have an adjournment, so that they may take the record to the 
King. “and our lord the King, by his letters patents. shall confirm their estate.” 
The Statute of Quo Warranto, 18 Ed. I, Stat. 2, (1290). 

The French original provides, “. . . all those who claim to have quiet pos- 
session of any franchise before the time of King Richard, without interruption, 
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Two hundred and fifty years later in the thirty-second year of 
Henry VIII, a statute of limitations of the modern type was passed. 
It recited that the time of limitations used for the suing of writs of 
right and other writs extended for so long a time into the past that it 
was above the remembrance of any living man truly to try such facts, 
and that such a situation caused much trouble, vexation, and suits. 
Accordingly it provided that writs of right and prescriptions for land 
and for incorporeal hereditaments should lie only if the claimant or 
his ancestor had been seized of the lands or of the incorporeal heredi- 
taments within sixty years before the writ issued or the suit for the 
incorporeal hereditaments. Other claims were limited to fifty years 
or thirty years. Pending suits were not to be affected.** It would 
seem that this statute met the problem of prescription for some, at 
least, of the incorporeal hereditaments or easements by its clear and 
unequivocal provisions. It would seem that it was not necessary for 
the courts to make any common law principle by analogy. It would 
seem that all the courts had to do was to follow the plain language 
of the statute. As a matter of fact the statute seems to have had very 
little influence, to the great surprise of some of the writers and 
judges, who thought that it should at least have been taken as an 
analogy.** 

Eighty-three years later, in the twenty-first year of James I, 
another statute of limitations of the modern type was enacted.” It 
provides that writs of formedon should be brought within twenty 
years ; that persons having rights of entry must enter within twenty 
years, and that persons under disability must assert their rights 
within ten years after the disability was removed. Except for actions 
of trespass, the remaining provisions of the statute deal with actions 





and can shew the same by a good inquest, sha!l well enjoy such possession. . . . 
The Statute of Quo Warranto, Stat. 3, 18 Ed. I, (1290). 

“In 1290 he (Edward I) conceded that continuous seisin from before the 
coronation of Richard I should be an answer to the inquiry quo warranto.” 
F. W. Maitland, Introduction, p. XXI1 to select Pleas in the Manorial Courts, 
Volume 2, Selden Society. 

* 32 Hen. VIII, c. 2 (1540). 

See, Sir Robert Brooke, The Reading upon the Statute of Limitations, 32 
Hen. VIII, c. 2 (1647). 

™See 2 Rolle, Abridgment, Prescription (M) 16, where the author says that, 
in his opinion, the period for prescription, like the period for a writ of right, 
should be 60 years, under the Statute 32 Hen. VIII, c. 2, as being within the 
equity of the statute; but that “I know well that the practice is the opposite.” 

For a discussion of this statute see Edson v. Munsell, 92 Mass. (10 Allen) 
557 (1865) which refers to 21 James I c. 16 as an amendment of 32 Hen. VIII 
c. 2; and which says that 32 Hen. VIII c. 2 should have been taken as an analogy 
for prescription, but that it was always construed strictly and that finally it was 
not applied at all. 

*21 James I, c. 16 (1623). 
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which do not involve land or incorporeal hereditaments. No specific 
provision was made for incorporeal hereditaments, The courts again 
found themselves in the situation in which they were after the legis- 
lation of Henry III and Edward I. It was impossible to stretch the 
statute to cover cases of incorporeal hereditaments or easements by 
any fair construction. The courts therefore had the choice between 
adopting these statutes as analogies, making their own periods, or 
continuing to go back to the reign of Richard I. As between these 
different choices they did what they had done before. They took 
the statute as an analogy and made the twenty year period apply to 
incorporeal hereditaments and easements.?® The adoption by analogy 
of the statute of James I is connected in time with the new theory of 
the acquisition of incorporeal hereditaments or easements by lapse of 
time; and that is the theory of the lost grant. As Professor Holds- 
worth has pointed out, Coke had held that a grant made by the King 
might be presumed after a great period of time had elapsed.?? In 
spite of this suggestion, it was long before the rules about pleading 
deeds were so modified that it was safe to use the fiction of a grant 
which had been lost. For a long time the courts demanded profert 
of a deed on which the party relied; or as a great favor a detailed 
statement of its loss if he were unable to produce it and proof of the 
fact of the loss as thus alleged. As long as the rules of pleading thus 
stood, the fiction of the lost grant could not be used in cases, in most 
of which there never had been any grant and therefore there never 
had been any loss of it. Eventually the rules as to profert and plead- 
ing the facts of the loss or destruction of the grant were relaxed, 
possibly under the influence of the courts of equity. It then became 
possible to resort to the fiction of the lost grant. Two questions arose 
at once. One of them was the length of time for which an adverse 
user might give rise to the fictitious presumption of a lost grant. 
The courts took the time fixed by the statute of James I, twenty 
years; although often they did not explain their reason for taking 
this period in preference to other possible periods.”® 





™* Bass v. Gregory, 25 Q.B.D. 481 (1890). 

“Adopting the period of twenty years by analogy to the Statutes of Limita- 
tions,” Bright v. Walker, 1 Crompton M. & R. 211 (217) (1834). 

* Bedle v. Wingfield, 12 Coke Rep. 4 (1607) (over three hundred years) ; 
Gibson v. Clark, 1 Jac. & W. 159 (1819) (over one hundred thirty years). 

See, W. S. Holdsworth, History of English Law, Vol. 7, 346 (1926). 

* Holcroft v. Heel, 1 Bos. & Pul. 400 (1799) ; Campbell v. Wilson, 3 East 294 
(1803) (right of way extinguished by statute; there may be a right of wav by 
prescription in the next twenty-six years); Bealey v. Shaw, 6 East 208 (1805); 
Livett v. Wilson, 3 Bing. 115 (1825). 
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The other question was one which does not concern us here, 
important as it is in its own right. Would the lapse of twenty years 
authorize a jury to find a lost grant if they wished to aid a party 
who claimed incorporeal hereditament, leaving them free to find 
against him if they so wished; or was it a bar of the adverse claim 
of the adversary party? The law seems to have started with the 
first of these theories and to have ended with the last of them.” 
Whatever the effect of adverse user for the requisite period of time, 
however, the period itself was always that fixed by the statute of 
James I. 

In the States of the Union, the legislation is generally like that 
of James I except that no reference is made to forms of action. 
They have long since been abolished. As a rule the statutes of 
limitations make no reference to incorporeal hereditaments or to 
easements ; and, as a rule, the courts take by analogy, the time which 
is fixed for recovering land and apply that time to the incorporeal 
rights in land.®® In most of the cases the courts state clearly what 





* Campbell v. Wilson, 3 East 294 (1803); Bealey v. Shaw, 6 East 208 
(1805) (“conclusive presumption (that right to enjoyment of water is, after 
twenty years) derived from grant or act of Parliament’) ; Cross v. Lewis, 2 Barn. 
& Cross. 686 (1824); Livett v. Wilson, 3 Bing. 115 (1825); Dalton v. Angus, 
6 L.R.App. Cas. 740 (1881), affirming Angus v. Dalton, 4 Q.B.Div. 162 (1878), 
which reversed Angus v. Dalton, 3 Q.B.Div. 85 (1877). 

See however, Keymer v. Summers, Buller’s N.P. 74 cited in Read v. Brook- 
man, 3 T.R. (Durn. & E.) 151 (157) (1789) (it is said that the jury was 
directed to présume a lost grant). 

See note to Yard v. Ford, 2 Wms. Saunders, 172 (175c) (principal case, 
1670; notes, 1799). 

See argument, Potter v. North, 1 Vent. 387 (about 1668). 

. . in theory it (user for more than twenty years) was presumptive evi- 
dence (of a lost grant); in practice and effect it was a bar.” Bright v. Walker, 
1 Cr. M. & R. 211 (217) (1834). 

See C. J. Gale and T. D. Whatley, The Law of Easements, 64 et seq. (1839). 

* Derrickson v. Springer, 5 Harr. (Del.) 21 (1848); Pickel v. Cornett, 285 
Ky. 189, 147 S.W.(2d) 381 (1941) (fifteen years); Edson v. Munsell, 92 Mass. 
(10 Allen) 557 (1865); James v. City of Kansas, 83 Mo. 567 (1884); Watkins v. 
Peck, 13 N.H. 360 (1843); Wallace v. Fletcher, 30 N.H. 434 (1855); Nicholls v. 
Wentworth, 100 N.Y. 455, 3 N.E. 482 (1885); Scallon v. Manhattan Ry. Co., 
185 N.Y. 359, 78 N.E. 284 (1906); Hodges v. Gocdspeed, 20 R.I. 537, 40 Atl. 
373 (1898) ; McKinney v. Duncan, 121 Tenn. 265, 118 S.W. 683 (1908); Bertolina 
v. Frates, 89 Utah 238, 57 Pac. (2d) 346 (1936); Tracy v. Atherton, 36 Vt. 503 
(1864) ; Hughes v. Boyer, 5 Wash. (2d) 81, 104 Pac.(2d) 760 (1940). 
they are doing.** In a number of the cases the courts apply the 


™ Sherwood v. Burr, 4 Day (Conn.) 244, 4 Am.Dec. 211 (1810); Coe v. 
Wolcottville Manufacturing Co., 35 Conn. 175 (1868); Vail v. Mix, 74 Ill. 127 
(1874); Pickel v. Cornett, 285 Ky. 189, 147 S.W.(2d) 381 (1941); Hoban v. 
Bucklin, 88 N.H. 73, 186 Atl. 8 (1936), modifying 184 Atl. 362 (1936); Wilson v. 
Williams, 43 N.M. 173, 87 Pac.(2d) 683 (1939) (ten years); Pennsylvania R. Co. 
v. Donovan, 111 Ohio St. 341, 145 N.E. 479 (1924); Krier’s Private Road, 73 Pa. 
109 (1873); Totten v. Stuart, 143 Va. 201, 129 S.E. 217 (1925); Tracy v. Ather- 
ton, 36 Vt. 503 (1864); Barber v. Bailey, 86 Vt. 219, 84 Atl. 608, 44 L.R.A. 
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the period which has thus been fixed by the statute of limitations to 
incorporeal rights without explaining how they come to select that 
period of time.** Often, however, this is due to the fact that, in the 





(N.S.) 98 (1912); Hughes v. Boyer, 5 Wash.(2d) 81, 104 Pac.(2d) 760 (1940); 
Northwest Cities Gas Co. v. Western Fuel Co., 13 Wash. (2d) 75, 123 Pac.(2d) 
771 (1942); Lemon v. Hayden, 13 Wis. 159 (1860). 

“A writ of right is the highest writ in the law, and if this is barred by the 
adverse possession of any lands or other real estate for forty years, no reason can 
be given why the use and enjoyment of an easement for a like term of time 
should not make a good title by prescription.” Melvin v. Whiting, 27 Mass. (10 
Pick.) 295 (1830). 

“While a title by prescription does not rest upon statutes of limitation, the 
courts incline to consider a prescriptive period as analogous to the time fixed by 
the law of the statute as to limitations for commencing actions for recovery of 
real property.” F. C. Ayres Mercantile Co. v. Union Pacific Railroad Co., 16 
Fed.(2d) 395 (1926). 

“The analogy between prescription and limitation is so exact and perfect that 
both in England and in this country. .. .” Mueller v. Fruen, 36 Minn. 273, 30 
N.W. 886 (1886). 

It is “irrational to hold that an easement may not be acquired by the same 
lapse of time required to confer title to land by adverse possession.” Boyce v. 
Missouri Pacific Railroad Co., 168 Mo. 583, 68 S.W. 920, 58 L.R.A. 442 (1902). 

“'. . a species of prescription established here by a course of judicial de- 
cisions, by analogy to the statute of limitations of real actions.” Wallace v. 
Fletcher, 30 N.H. 434 (1855). 

. .. for that period of time which, by analogy, now suffices for what may 
yet be called prescription, viz., twenty years.” Castner v. Riegel, 54 N.J.L. 498, 
24 Atl. 484 (1892). 

“The right to an easement in another’s land acquired by use and enjoyment 
is analogous to the right acquired by long adverse possession; and the rules of 
law applicable to the two cases are in harmony.” D’Orazio v. Pashby, 102 Vt. 
480, 150 Atl. 70 (1930). 

“The courts of England and, with few exceptions, those of the United States, 
have adopted the rule that the period of use for acquiring title by prescription 
corresponds to the local statutes of limitations for acquiring title to land by 
adverse possession.” Hester v. Sawyers, 41 N.M. 497, 71 Pac. (2d) 646, 112 
A.L.R. 546 (1937). 

* Legg v. Horn, 45 Conn. 409, (1878); Higgins v. McGregor, 1 Harr. (Del.) 
447 (1834); Delaney v. Boston, 2 Harr. (Del.) 489 (1839); Marta v. Trincia, 
cat Del.Ch. ......, 22 Atl. (2d) 519 (1941); Rush v. Collins, 366 Ill. 307, 8 N.E. 
(2d) 659 (1937) (explained as matter of public policy and convenience) ; Lang 
v. Dupins, 382 Ill. 101, 46 N.E.(2d) 21 (1943); Trustees of Calhoun Baptist 
Church v. Spicer, 260 Ky. 562, 86 S.W.(2d) 318 (1935); Riley v. Jones, 295 Ky. 
389, 174 S.W. (2d) 530 (1943); Edson v. Munsell, 92 Mass. (10 Allen) 557 
(1865); Truc v. Fieid, 269 Mass. 524, 169 N.E. 428 (1930); Engleman v. Kala- 
mazoo, 229 Mich. 603, 201 N.W. 880 (1925); Roberts v. Wheelock, 237 Mich. 
689, 213 N.W. 72 (1927); Outhwaite v. Foote, 240 Mich. 327, 215 N.W. 331 
(1927); James v. City of Kansas, 83 Mo. 567 (1884); Kuhlman v. Stewart, 282 
Mo. 108, 221 S.W. 31 (1920); Dawson County Irrigation Co. v. Stuart, 142 Neb. 
428, 6 N.W. (2d) 602 (1942); Watkins v. Peck, 13 N.H. 360 (1843); Wallace v. 
Fletcher, 30 Is.H. 434 (1855); Webber v. Chapman, 42 N.H. 326, 80 Am.Dec. 111 
(1861); Nicholls v. Wentworth, 100 N.Y. 455, 3 N.E. 482 (1885); Scallon v. 
Manhattan Ry. Co., 185 N.Y. 359, 78 N.E. 284 (1906); Nash v. Shute, 184 
N.Car. 383, 114 S.E. 470 (1922); Draper v. Connor & Walters Co., 187 N.Car. 18, 
121 S.E. 29 (1924) (“At common law a right to an incorporeal heritament may 
be obtained and secured by use and possession.”) ; Miller v. Lutheran Conference 
& Camp Association, 331 Pa. 241, 200 Atl. 646 (1938); Hodges v. Goodspeed, 
20 R.I. 537, 40 Atl. 373 (1898) ; McKinney v. Duncan, 121 Tenn. 265, 118 S.W. 
683 (1908); Bertolina v. Frates, 89 Utah 238, 57 Pac.(2d) 346 (1936); Drainage 
District No. 2 v. Everett, 171 Wash. 471, 18 Pac.(2d) 53, 88 A.L.R. 123 (1933). 
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the same state, the reason for selecting that period has been stated 
‘a other cases. 

Has the period which has thus been adopted, by analogy, from 
the statute of limitations, become a definite common law period; or, 
if the statute of limitations is changed, will the common law con- 
tinue to follow the new statutes by analogy? It seems that the courts 
do not look upon the period of time which they have taken, by 
analogy, from the statute of limitations as a common law rule in its 
own right. They seem to feel that it was and still is an adoption of 
a statutory principle by analogy; and that if the statutory period 
changed, the common law period will change by analogy to conform 
to the latest expression of legislative intent.** 





*In Massachusetts, by the act of 1786, c. 13, the period for a writ of right 
was fixed at sixty years. This period was taken by analogy for prescription; and 
not the beginning of the reign of Richard I, the court saying “for all practical 
purposes, it might as well be reckoned from the time of creation.” Coolidge v. 
Learned, 25 Mass. (8 Pick.) 504 (1829). 

By the act of 1807, c. 75, the period for a writ of right was fixed at forty 
years. This period was taken for prescription. Kent v. Waite, 27 Mass. (10 Pick.) 
138 (1830); Melvin v. Whiting, 27 Mass. (10 Pick.) 295, 20 Am. Dec. 524 (1830). 

By the Revised Statutes of 1836, the period for the recovery of land was 
limited to twenty years; and this period was applied by analogy to prescription. 
Edson v. Munsell, 92 Mass. (10 Allen) 557 (1865) (see for a history of Massa- 
chusetts legislation) ; Truc v. Field, 269 Mass. 524, 169 N.E. 428 (1930) (obiter; 
as user was permissive). 

In New York the period of limitations for the recovery of land was once 
twenty years. This period was then reduced to fifteen years. The Appellate 
Division refused to apply the analogy of the new statute, saying, “The twenty- 
year period has been the measure of limitation for so many years that it has 
acquired a fixed status, and although the Legislature has seen fit to reduce the 
period with respect to real property it has not done so with respect to incorporeal 
rights.” Felberose Holding Corporation v. New York Rapid Transit Corporation, 
244 App. Div. 427, 279 N.Y.S. 645 (1935). 

This was followed in a case which was decided a year later. Klin Co. v. 
New York Rapid Transit Corporation, 247 App. Div. 764, 287 N.Y.S. 153 (1936). 
This later case was, however, reversed by the Court of Appeals, Klin Co. v. 
New York Rapid Transit Corporation, 271 N.Y. 376, 3 N.E.(2d) 516 (1936); 
which held that the common law rule was not a period of twenty years for 
incorporeal interests in land, but whatever period the legislature should fix for an 
action to recover land. 

In Florida, however, the court ireats the twenty year period as a common 
law rule, a custom, which is not changed by a statute which reduces the time 
for bringing an action to recover land from twenty years to seven years. Zet- 
rouer v. Zetrouer, 89 Fla. 253, 103 So. 625 (1925) (“. . . there being no other 
statute affecting the subject-matter, the common law rule of twenty years con- 
tinuous and uninterrupted use prevails in our state.” This is said to be a “‘cus- 
tom”.); J. C. Vereen & Sons, Inc. v. Houser, 123 Fla. 641, 167 So. 45, (1936) 
(obiter). 

For a discussion of the original rule and of the act of Jan. 8, 1848, reducing 
the period for the recovery of land to seven years, see, Hart v. Bostwick, 14 Fla. 
162 (1872). 

Originally, in North Carolina, of which Tennessee was then a part, the 
statute of 32 Hen. VIII, c. 2, was in force, and the period for a writ of right 
was sixty years. By the act of 1715 this was reduced to seven years. See, 
Weatherhead v. Bledsoe’s Heirs, 2 Tenn. (2 Overton) 352 (1815). 
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The statute of limitations may fix different periods of time in the 
alternative; as, for example, possession under color of title and 
possession without color of title. Will the courts adopt this alterna~ 
tive provision by analogy if incorporeal hereditaments or easements 
are involved? It would seem that the courts adopt the analogy of 
the statute in cases of this sort; requiring the same period of time 
as that fixed by the statute in each of the different cases.** 

The statute of limitations with reference to land may fix, for a 
special situation, a period of time differing from the period generally 
selected. Will the courts adopt this distinction if, in its nature, it is 
applicable also to incorporeal hereditaments or easements? It would 
seem that the courts, in some cases, adopt the entire statute by 
analogy ; and apply this special period of time to cases which involve 
incorporeal hereditaments and easements and which present the same 
facts as those for which the statute has fixed a special period in 
actions to recover land.*® 

Indeed, our law has become so accustomed to the practice of 
adopting by analogy, in cases which involve incorporeal rights, the 
statutory rules which apply to land, that when the legislature has 





As against the State, a deed would be presumed after twenty years adverse 
possession. Chilton v. Wilson’s Heirs, 28 Tenn. (9 Hump.) 399 (1848). 

This twenty year period, rather than the seven year period, was taken for 
the period of prescription. Ferrell v. Ferrell, 60 Tenn. (1 Baxt.) 329 (1872); 
Louisville & Nashville Railroad Co. v. Hays, 79 Tenn. (11 Lea) 382, 47 Am. Rep. 
291 (1883) ; Railway Co. v. Mossman, 90 Tenn. 157, 16 S.W. 64, 25 Am. St. Rep. 
670 (1891). 

“Smith v. Jensen, 156 Ga. 814, 120 S.E. 417 (1923); Hogan v. Cowart, 182 
Ga. 145, 184 S.E. 884 (1936). 

See also, Durkee v. Jones, 27 Colo. 159, 60 Pac. 618 (1900); Harkness v. 
Woodmansee, 7 Utah 227, 26 Pac. 291 (1891); Funk v. Anderson, 22 Utah 238, 
61 Pac. 1006 (1900); Coleman v. Hines, 24 Utah 360, 67 Pac. 1122 (1902); 
North Point Consolidated Irrigation Co. v. Utah, & Salt Lake Canal Co., 16 Utah 
246, 52 Pac. 168, 67 Am. St. Rep. 607, 40 L.R.A. 851 (1898). 

Compare, J. C. Vereen & Sons, Inc. v. Houser, 123 Fla. 641, 167 So. 45 
(1936), where no color of title was shown; the user had not lasted for a long 
enough period of time to comply with the Statute as to adverse possession under 
color of title; and it was, furthermore, said that such statute did not apply to 
“the acquisition by prescription of an easement.” 

* Wis. Stat., sec. 330.18 (3) provides a limitation of ten years for damages 
for flowing land by constructing a dam. This period was applied to the time 
for acquiring a right of flowage by prescription. The court said: “Prescrip- 
tion properly applies only to incorporeal hereditament and is of the same length 
of time as limitation by statute. .. .” Murray v. Scribner, 74 Wis. 602, 43 N.W. 
549 (1889). 

However a statute which provided a period of three years for an action to 
recover damages for extending eaves over adjoining land so as to cast water 
thereon was not taken by analogy as the period within which a right so to 
extend such eaves could be acquired by prescription. The period of twenty years 
was assumed to be the correct one. Nash v. Shute, 184 N. Car. 383, 114 S.E. 470 
(1922) (obiter: as remainderman was bringing action, and no permanent injuring 
to the remainder during the life estate was shown.). 
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enacted statutes which apply specifically to incorporeal rights, the 
legislature has not fixed the time, as such, for actions for incorporeal 
rights, but it has, instead, referred to the statutes which regulate 
actions to recover land; and it has adopted that same period of time 
for actions for incorporeal rights.** 

While the courts have regularly adopted by analogy for incor- 
poreal hereditaments and easements, the time which the legislature 
has fixed for actions to recover land, they have always felt free to 
pick and choose among such statutes, adopting by analogy what they 
would, and leaving out what they did not wish. If the court has 
‘adopted the time fixed by the statute of limitations, by way of anal- 
ogy, does it adopt the statutory rules, if any, which prevent the 
statute of limitations from running against persons who are subject 
to certain disabilities ; and does it adopt the rules which have grown 
up under those statutes as to the time to which the disability must 
exist? On this question the courts have differed. Most of the courts 
adopt the statutory rules as to disabilities, together with the rules 
which have been built up as to the time to which the disability must 
exist to have such effect.27 On the other hand, there is some au- 





* “Occupancy for the period prescribed by the Code of Civil Procedure as 
sufficient to bar an action for the recovery of the property confers a title thereto, 
denominated a title by prescription, which is sufficient against all.” 

See, Thomas v. England, 71 Cal. 456, 12 Pac. 491 (1886); State v. Auchard, 
22 Mont. 14, 55 Pac. 361 (1898); Hays v. De Atley, 65 Mont. 558, 212 Pac. 296 
(1923). 

* Coe v. Wolcottville Manufacturing Co., 35 Conn. 175 (1868) (statutory 
period after disabi'ity was removed had expired); Edson v. Munsell, 92 Mass. 
(10 All.) 557 (1865) (disability in existence when adverse use began); Ballard v. 
Demmon, 156 Mass. 449, 31 N.E. 635 (1892) (disability arose after adverse use 
began: cannot deduct); Scallon v. Manhattan Railway Co., 185 N.Y. 359, 78 
N.E. 284, 7 Ann. Cas. 168 (1906); Mebane v. Patrick, 46 N.Car. 23 (1853) 
(disability arose after adverse user began: cannot deduct); Reimer v. Stuber, 
20 Pa. 458, 59 Am. Dec. 744 (1853) (cannot add second disability which arose 
after adverse use began). 

If a subsequent disability is deducted in an action to recover land. it will be 
deducted in an action involving an easement. Lamb v. Crosland, 4 Rich. Law 
(S.Car.) 536 (1851). 

The Statute of Fines, 4 Hen. VII, c. 24 (1487) provided that rights were 
barred by a fine “except . . . every person then being within the age of XXI 
years,” etc. Under this provision it was held that the disability must exist when 
time would otherwise have begun to run. See cases decided in Easter Term, 
19 Hen. 8, Dyer 2b (1527) ; Stowell v. Zouch, Plowden 353 (367 et.seq.) (1562). 

If, however, the ancestor was under one disability and at his death the heir 
was also under a disability, it was said that “by the equity of the statute,” time 
would not run. Cotton’s Case, 1 Leon. 21] (1591). 

The Statute of Limitations, 21 James I, c. 16, section 2, (1623) provided that 
the statute should not apply to those who “shall be at the time of the said right 
or title first descended . . . within the age of one and twenty years . . .” etc. 

The same construction was placed upon this statute that was placed on the 
Statute of Fines. Doe d Durouri v. Jones, 4 Term Rep. (4 Durn. & E.) 300 
(1791). This was either by analogy or because it was felt that statutes that were 
worded so much alike should be construed alike. See William Blanshard, A 
Treatise on the Statutes of Limitations, pp. 19 et seq. 
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thority for applying different principles of law from those which the 
courts apply in actions to recover land ; especially where the disability 
has arisen after the period has begun to run.** In a case of this sort, 
if the analogy of the statute is applied, the courts will reach one 
result; and that is that after time has begun to run, a subsequent 
disability cannot keep it from continuing to run.*® If the courts are 
serious in their talk about a presumed grant, a different result may 
be reached ; and it may be said that the time during which the owner 
of the land could not have made a grant ought to be deducted from 
the entire time during which the adverse use lasted.4° This sugges- 
tion might, however, be met by the counter-suggestion that if a grant 
is to be presumed at the end of a certain period of time, it might well 
be presumed to have been made the moment that the time began 
running. If this were the presumption, a subsequent disability of 
the grantor would be immaterial. 

The statutes of limitation which apply to actions to recover land 
frequently provide that color of title is necessary to protect the 
adverse possessor. Will the courts adopt this statutory rule by 
analogy? Here again we have a conflict of authority. Some courts 
refuse to adopt this statutory rule by analogy.*! On the other hand 
such a statutory provision has been applied to an action to recover 
incorporeal rights.*? 

Under some statutes the claimant of land by adverse possession 
must be able to show that he has paid taxes. Does this principle 
apply to suits to recover incorporeal rights in land? Most courts 
have taken the position that such a statute, from its nature, does not 
apply to incorporeal rights.** Quite likely the real reason is that 








“To refuse to deduct subsequent disabilities “would be to apply the statute, 
in all its rigor, to a case not within its provisions .. . and thus . . . far exceed 
our judicial authority.” Thorpe v. Corwin, 20 N.J.L. 311 (1844). 

* Ballard v. Demmon, 156 Mass. 449, 31 N.E. 635 (1892); Mebane v. 
Patrick, 46 N.Car. 23 (1853); Reimer v. Stuber, 20 Pa. 458, 59 Am. Dec. 744 
(1853). 

“Thorpe v. Corwin, 20 N.J.L. 311 (1844); Thomas v. Morgan, 113 Okla. 
212, 240 Pac. 735, 43 A.L.R. 934 (1925). 

The wife’s lack of capacity to make a grant is used as a reason for holding 
that a husband cannot acquire a right of way over the land of his wife by 
adverse user. Graves v. Broughton, 185 Mass. 174, 69 N.E. 1083 (1904). 

" Hester v. Sawyers, 41 N.M. 497, 71 Pac. (2d) 646, 112 A.L.R. 536 (1937). 

“ Durkee v. Jones, 27 Colo. 159, 60 Pac. 618 (1900). 

* Oneto v. Restano, 78 Cal. 374, 20 Pac. 743 (1889); Humphreys v. Blasin- 
game, 104 Cal. 40, 37 Pac. 804 (1894); Ferguson v. Standley, 89 Mont. 489, 300 
Pac. 245 (1931); Johnson v. Knott, 13 Ore. 308, 10 Pac. 418 (1886) ; See Shroeder 
v. Moeley, 182 Wis. 484, 196 N.W. 843 (1924). 

Payment of taxes, etc., may be necessary if it is sought to take advantage 
of a shorter period of limitations. See note 34 herein; Utah cases. 
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incorporeal rights are not, as a rule, taxed separately from the land 
itself. 

The statute of 21 James I, as has already been said, provided 
different periods of limitation for different writs. Among these, the 
writ of ejectment was not included. Nevertheless the common law 
courts held that ejectment was barred after twenty years; and they 
found their authority for so holding in the statute of James I. Were 
they construing the statute? Did they hold that the provision which 
forbad entry under any right or title after twenty years included 
actions of ejectment? Did they, on the other hand, take the position 
that ejectment was not included in the statute of James I, and did 
they apply it by analogy to actions in ejectment? The cases have 
made it very clear that they regarded the twenty year period as con- 
trolling.** They have not made it at all clear where they found the 
authority for this position. Serjeant Williams took the position that 
the courts were applying the statute of 21 James I by analogy and 
not by construction.*® 

Through and including the statute of 21 James I, the statutes of 
limitation, as have already been indicated, named certain writs and 
prescribed certain periods within which such writs could be brought. 
These writs were all common law writs. There was nothing, in any 
of the statutes, to suggest that Parliament intended to have these 
periods of limitation apply to suits in equity. Equity was working 
out its doctrine of laches ; based on an unreasonable and unexplained 
omission to use proper diligence, usually resulting in injustice to the 
adversary party. Then came the problem of the effect of these stat- 
utes of limitations. Would equity take the position that it was bound 
by the statutes of limitations although nothing therein referred to 
suits in equity? Would it adopt, by analogy, the different periods of 
time prescribed by the statute? Would equity take the position that 
the statutes of limitation related entirely to actions at common law 
and would not be recognized in any way by courts of equity? 

In answering these questions equity considered whether the 
equitable right which was before the court corresponded to any 





“Stokes v. Berry, 2 Salk. 421, Holt K.B. 264, 1 Ld.Raym. 741 (1699); 
Taylor v. Horde, 1 Burr. 60 (119) (1757). See also, John Adams, The Action of 
Ejectment, p. 45 et seq. (second edition, 1818); Charles Runnington, The Action 
of Ejectment, p. 14 et seq., 105, 112 (1781). 

““There is no positive law which says that no ejectment shall be brought 
by any person who has not by himself, or by some other under whom he claims, 
been in possession of the estate for which the ejectment is brought within twenty 
years; but it is a rule adopted in analogy to the statute of limitations, 21 Jac. I, 
c. 16s. 1... .” Note of Serjeant Willams to Yard v. Ford, 2 Wms. Saunders, 
172 (175). 
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analogous legal right for which the legislature had fixed a statute of 
limitation. If there were no corresponding legal rights, equity felt 
that there was no statute which it could take by analogy for deter- 
mining the period within which suit might be brought upon the 
equitable right in question.*® At the other extreme the right in ques- 
tion might be one which was recognized both by law and by equity. 
It might be a case of concurrent jurisdiction. In such cases equity 
felt that if Parliament had enacted a statute of limitations for the 
common law right, equity would be bound by such statute if it 
attempted to give equitable relief upon the same facts as those upon 
which the action at common law might have been brought.*7 
Between these two extreme cases was the case in which there 
was a right which was recognized at common law which corre- 
sponded to the right which was recognized at equity; but equity had 
exclusive jurisdiction in the case which was before the court. In 
situations of this sort, equity applied the statute of limitations by 


analogy ; saying that they were using the statute as a guide to aid the . 


courts in determining what laches is.** 





“Bowes v. Cannon, 50 Colo. 262, 116 Pac. 336 (1911); Latham v. Fowler, 
192 Ga. 686, 16 S.E.(2d) 591 (1941); Bell v. Bank of Whitewater, 146 Kan. 901, 
73 Pac. (2d) 1059 (1937); Moross v. Oakman, 257 Mich. 464, 241 N.W. 181 
(1932) ; Sicher v. Rambousek, 193 Mo. 113, 91 S.W. 68 (1906); Rundle v. Alli- 
son, 34 N.Y. 180 (1866); Kane v. Bloodgood, 7 Johns. Ch. (N.Y.) 90 (1823); 
Parrott v. Dickson, 151 S.Car. 114, 148 S.E. 704, 63 A.L.R. 965 (1929); Depue v. 
Miller, 65 W.Va. 120, 64 S.E. 740, 23 L.R.A. (N.S.) 775 (1909); Fe'senheld v. 
Bloch Bros. Tobacco Co., 119 W.Va. 167, 192 S.E. 545, 123 A.L.R. 334 (1937). 

“ Lockey v. Lockey, 1 Prec. Ch. 518 (1719); Knox v. Gye, 5 H.L. (Eng. 
& Irish App.) 656 (1872) ; Metropolitan National Bank v. St. Louis Dispatch Co., 
149 US. 436, 13 S.Ct. 944, 37 L.Ed. 799 (1893) ; Baker v. Cummings, 169 U.S. 189, 
18 S.Ct. 367, 42 L.Ed. 711 (1898); Spann v. First National Bank, 240 Ala. 539, 
200 So. 554 (1941); Bell v. Bank of Whitewater, 146 Kan. 901, 73 Pac. (2d) 1059 
(1937); Ballnetine v. Eaton, 297 Mass. 389, 8 N.E.(2d) 808 (1937); Keys v. 
Leopold, 241 N.Y. 189, 149 N.E. 828 (1925), annotated 26 Columbia Law Review 
362 (1926); Kane v. Bloodgood, 7 Johns. Ch. (N.Y.) 90 (1823) (said to be 
obedience to the statute of limitations rather than analogy); Ebbert v. Plymouth 
Oil Co., 348 Pa. 129, 34 Atl.(2d) 493 (1943); Bennett v. Bennett, 92 W.Va. 391, 
115 S.E. 436 (1922); Nolan v. First National Bark, 161 Wis. 22, 152 N.W. 468 
(1915). 

“ Kennedy v. Vanlore, 1 Ch. Rep. 70 (1633-1634) ; Whiting v. White, 2 Cox. 
Ch. 290 (1792); Stackhouse v. Barnston, 10 Ves.Jr. 453 (1805); Van Antwerp v. 
Van Antwerp, 242 Ala. 92, 5 So.(2d) 73 (1941); Vance v. White, 180 Ark. 470, 
21 S.W.(2d) 853 (1929); Arrigoni v. Adorno, 129 Conn. 673, 31 Atl.(2d) 32 
(1943) ; Bay Newfoundland Co. v. Wilson & Co., ...... Del.Ch. ...... , 4 Atl.(2d) 668 
(1939) ; General Properties Co., v. Rellim Investment Co., 151 Fla. 136, 9 So.(2d) 
295 (1942); Wall v. Chicago Park District, 378 Ill. 81, 37 N.E. (2d) 752 (1941); 
Thomas v. Cedar Falls, 223 Ia. 229, 272 N.W. 79 (1937); Jones v. Burgess, 176 
Md. 270, 4 Atl.{2d) 473 (1939); Farnham v. Brooks, 26 Mass. (9 Pick.) 212; 
Coleman v. Crescent Insulated Wire & Cable Co., 350 Mo. 781, 168 S.W.(2d) 1060 
(1943) ; Dunham v. Adams, 82 N.J.Eq. 265, 88 Atl. 696 (1913); Bahr v. Breeze 
Corporations, 126 N.J.Eq. 124, 8 Atl.(2d) 185 (1939), affirmed 127 N.J.Eq. 257, 
12 Atl.(2d) 678 (1940); Cole v. Brandle, 127 N.J.Eq. 31, 11 Atl.(2d) 255, 129 
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At the same time, equity never admitted that it was absolutely 
bound by the statute of limitations, even in this intermediate case. 
Equity felt free to pick and choose just as the common law courts 
had when they were adopting the statute of limitations as an analogy 
in prescription. If circumstances of unusual hardship to the adver- 
sary party were shown, equity might refuse to give relief although 
the period of time fixed by the statute of limitations in the analogous 
case had not yet elapsed.*® Equity felt free to give relief after the 
statutory period had run, if the delay seemed excusable and if no 
special hardship would be inflicted upon the adversary party.°° 

Notwithstanding this strong trend in favor of the theory that 
the courts of equity were applying the statutes of limitation by anal- 
ogy, the House of Lords of England has taken the position that where 
there were opposing claimants to the equitable title, and the facts 
justified the application of the statutes of limitations, the courts 
applied it not by analogy but by construction. The court said that 
the statute of 21 James I “must be understood to have been intended 
by the legislature to affect proceedings in courts of equity.”™ 





A.L.R. 1250 (1940) ; Kane v. Bloodgood, 7 Johns Ch. (N.Y.) 90 (1823); Clark v. 
Henrietta Mills, 219 N.Car. 1, 12 S.E.(2d) 682 (1941); Bell v. Brady, 346 Pa. 
666, 31 Atl.(2d) 547 (1943); Wallace v. Lincoln Savings Bank, 89 Tenn. 630, 
15 S.W. 448, 24 Am.St.Rep. 625 (1891); Openshaw v. Openshaw, ...... a i 
144 Pac.(2d) 528 (1943); E. W. Bailey & Co. v. Groton Manufacturing Co., 
sniadl Vt. ......5 34 Atl (2d) 178 (1943); DeBaun’s Executor v. De Baun, 119 Va. 
85, 89 S.E.. 239 (1916); Gollon v. Jackson Milling Co., 224 Wis. 618, 273 N.W. 
59, 110 A.L.R. 1173 (1937) ; Gould v. McKillip, 55 Wyom. 251, 99 Pac. (2d) 67, 
129 A.L.R. 1427 (1940). 

“Though I admit the statute of limitations does not affect trusts, yet this 
court from a principle of convenience has borrowed an analogy from the Statute.” 
Bonney v. Ridgard, 1 Cox. Ch. 145 (1784). 

. he (the Lord Keeper) would have a rule to limit to what time a 
mortgage "shall be redeemab!e; and conceived twenty years to be a fit time in 
imitation of the statute of limitations of real actions; but gave no rule in that,” 
directing defendant to raise the question by plea or demurrer. Pearson v. Pulley, 
1 Ch.Cas. 102 (1668). 

“” Patterson v. Hewitt, 195 U.S. 309, 25 S.Ct. 35, 49 L.Ed. 214 (1904), affirm- 
ing 11 N.M. i, 66 Pac. 552, 55 L.R.A. 658 (1901); Norman v. Boyer, ...... Colo. 
oie , 143 Pac.(2d) 1017 (1943) ; McKey v. McKean, 384 Ill. 112, 51 N.E.(2d) 189 
(1943); United States v. Fletcher Savings & Trust Co., 197 Ind. 527, 151 N.E. 
420 (1926) (obiter); Perry v. Markle, 127 Neb. 29, 254 N.W. 692 (1934); 
Creech v. Creech, 222 N.Car. 656, 24 S.E. (2d) 642 (1943) (obiter); Henry v. 
American Enamel Co., 48 R.I. 113, 136 Atl. 3 (1927); Culver v. Pickens, ...... Tex. 
oi , 176 S.W.(2d) 167, (1944), reversing 169 (S.W.(2d) 523 (1943). 

Shepherd v. Kendrick, 236 Ala. 289, 181 So. 782 (1938); McDiarmid v. 
McDiarmid, 368 Ill. 638, 15 N.E.(2d) 493 (1938); Wilhelm v. Pfinning, 191 Okla. 
321, 129 Pac.(2d) 580 (1942); Robinson v. Cable, 109 Or. 579, 217 Pac. 624 
(1923) ; Fanning v. Bogacki, 111 S.Car. 376, 98 S.E. 137 (1919); Turner v. Hunt, 
131 Tex. 492, 116 S.W. (2d) 688, 117 A.L.R. 1066 (1938). 

"It was said that the period of limitations was “. . . not simply a rule 
adopted by courts of equity by analogy to what had been done in courts of law 
under the statute, but that it was a proceeding in obedience to the statute and 
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At common law the question was presented, in a great variety 
of forms, of the effect of the unexplained absence of one on whose 
life certain interests depended. If the unexplained absence were long 
enough it would be presumed that he was dead. The question which 
troubled the courts was, for how long a time must the unexplained 
absence continue before it can be presumed that the person in ques- 
tion is dead? Swinburne’s Treatise on Testaments and Wills first 
appeared in 1590. He refers to the belief that death could be pre- 
sumed only when the absentee, if he were alive, would have been 
100 years old; and to the contrary belief that death might be pre- 
sumed after the absentee, if he were alive, would have been 70 years 
old.5? Neither of these suggestions seems to have had much effect 
in the development of the law. 

The problem kept coming up in a variety of different ways. In 
one class of cases a husband or wife had disappeared and was not 
heard of. Could the spouse who was left behind marry at any time 
without committing the crime of bigamy? If so, when? If there 
were enough of a delay would the second marriage be valid if the 
first spouse proved to be alive? If so, what was the time? In a 
statute passed in the reign of James I which seems to have been 
intended primarily to punish evil disposed persons, who being mar- 
ried, ran out of one county into another and there married again, 
and which imposed death as a penalty for such bigamy, there was 
provided that if one spouse had absented himself for the space of 
seven years and the other did not know whether or not the absent 
spouse was alive, the statute had no application.®* 

More than sixty years later the problem of the absence of a life 
tenant, or of one on whose life an estate for years depended, became 
acute. If the death of such person could not be proved as a fact, 
could the reversioners, remaindermen, and the like ever take, on the 
theory that the life estate had determined? If so, at what time could 
they take? In the reign of Charles II a statute was passed which 
provided that if a life tenant remained beyond the seas or absented 
himself in this realm by the space of seven years together and no 
sufficient and evident proof could be made of his life, he should be 
accounted as naturally dead; and the judge before whom the action 





(that) the framers of that statute must have meant that courts of equity should 
adopt that ru'e of proceeding.” Cholmondley v. Clinton, 4 Bligh 1 (119, 120) 
(1821) affirming 2 Jacobs & W. 1, where the court speaks of it as an analogy 
(p. 149) (1820-1821). 

"Swinburne, Testament and Wills, Part VI, section 13. 
"1 James I, c. 11, § 2 (1603). 


































202 WISCONSIN LAW REVIEW [Vol. 1944 


was brought was required to direct the jury to give their verdict as 
if such person were dead.™ 

These seem to have been the only cases about which Parliament 
thought it necessary to legislate specifically. The problem kept com- 
ing up again and again in many cases of other types. It was finally 
suggested by the court, in analogy to the statutes which have been 
mentioned, that the jury might find that the absentee was dead. The 
jury so found; and this finding was approved by the court.®> Soon 
after, it was held that unexplained absence for more than seven years 
created a presumption of death which placed the burden of proof 
upon the party who claimed that the person in question was not 
dead.®* This suggestion was taken up by courts and by text writers; 
and it has come to be the general and almost uniform rule, where 
not modified by statute, that a presumption of death arises from seven 
years’ unexplained absence.®* Most of the courts and writers who 
make use of the rule speak of it as a common law rule; and do not 
refer to the fact that it was originally created in analogy to existing 
legislation.™* 

In many states power has been given by the legislature to execu- 
tors and administrators to sell the land of the decedent in order to 





“19 Charles II, c. 6 (1667). 

™ George v. Jesson, 6 East 80 (1805). 

* Hopewell v. DePinna, 2 Camp. 113 (1809). 

* M’Mahon v. M’Elroy, Ir. Rep. 5 Eq. 1 (1869); Davie v. Briggs, 97 U-S. 
628, 24 L.Ed. 1086 (1878); Payne v. Home Savings Bank, 193 Ga. 406, 18 
S.E.(2d) 770, 140 A.L.R. 1397 (1942); Donovan v. Major, 253 Ill. 179, 97 N.E. 
231 (1911); Arnall v. Union Central Life Ins. Co., 157 Kan. 535, 142 Pac. (2d) 
838 (1943); Metropolitan Life Ins. Co. v. Smith’s Admx., 289 Ky. 531, 159 
S.W.(2d) 406 (1942); Bernstein v. Metropolitan Life Ins. Co.., ...... Me. ...... , 34 
Ati.(2d) 682 (1943); Schaub v. Griffin, 84 Md. 557, 36 Atl. 443 (1897); Loring 
v. Steinemna, 42 Mass. (1 Met.) 204 (1840); Banks v. Metropolitan Life Insur- 
ance Co., 142 Neb. 823, 8 N.W. (2d) 185 (1943); Deal v. Wachovia Bank & 
Trust Co.. 218 N.Car. 483, 11 S.E.(2d) 464 (1940); Redwine v. Metropolitan 
Life Ins. Co., 178. Tenn. 83, 156 S.W.(2d) 389 (1941); Estate of Satow, 240 Wis. 
622, 4 N.W. (2d) 147 (1942); Estate of Langer, 243 Wis. 561, 11 N.W. (2d) 185 
(1943). See note to Lee v. Willock, 6 Ves. Jr., 605 (1802) Summer’s Edition 
(1844). See a'so, Nepean v. Doe d. Knight, 2 Meeson & Welsby 894 (1837); 
see on the same question and on the same facts, Doe d. Knight v. Nepean, 5 Barn. 
& A. 86, 2 N. & M. 219 (1833); and Masten v. Cookson, 2 Eq. Cas. Abr. 414 
(1734). See, W. S. Holdsworth, History of the English Law, Vol. 9, 141; James 
Bradley Thayer, Evidence, 328. 

Some significance seems to have attached to the term of seven years, before 
these statutes were passed. Thorne v. Rolff, Dyer 185a, Anderson 20, Benloe 86, 
Moore 14 (1560). 

"Frank v. Frank, 193 Miss. 605, 10 So.(2d) 839, 144 A.L.R. 744 (1942). 

Occasionally the analogy is recognized. “. . . in any case the court in following 
the analogy of the Statutes, on which analogy the rule depends, is bound to 
consider the circumstances of the particular case in order to see whether the 
presumption is rebutted, or rather whether it fairly arise.” M’Mahon v. M’Elroy, 
Irish Rep. 5 Eq. 1 (1869). 
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pay his debts. If the statute also fixes the time within which the 
land may be sold for this purpose, full effect may be given to this 
legislation. In a number of states, however, no time has been fixed 
by statute. In cases of this sort it is generally said that the power of 
sale must be exercised by a reasonable time. Can the courts make a 
rule of this sort more definite? In a number of states, the courts 
have adopted, by analogy, a provision of the statute of limitations; 
and they have held that the power of sale must be exercised within 
such period. Here, however, as in other cases, the courts have not 
agreed as to the provision of the statute which is to be taken as an 
analogy.®® 

If an infant has conveyed land while he is an infant, how long 
a time will the law give him, after he has come of age, in which to 
avoid such conveyance? If the statute prescribes specifically the time 
within which he may avoid his conveyance, full effect is given to 
such legislation. In many cases, however, there is no specific statu- 
tory provision which fixes the time within which he may avoid his 
conveyance. Under these circumstances the courts generally say that 
he must act within a reasonable time and that he has until the ex- 
piration of a reasonable time in which to act. Is it possible for them 
to make this rule more definite? In a number of states, the courts 
have made the rule more definite by adopting, by analogy, some 
provision from the statute of limitations; and they have adopted the 
legislative standard thus set, as indicating what is a reasonable time. 
Here, again, the courts have not always agreed as to the provisions 
of the statute which is to be taken as an analogy in cases of this 
sort. 





* Ricard v. Williams, 20 U.S. (7 Wheat.) 59, 5 L. Ed. 398 (1822) (analogous 
to statute limiting right of entry); Backes v. Reidmiller, 157 Ark. 569, 249 S.W. 
10 (1923) (analogous to limitation of action to recover land); Wooster v. Hunts 
Lyman Iron Co., 38 Conn. 256 (1871) (analogous to statute limiting right of 
entry); Bursen v. Goodspeed, 60 Ill. 277 (1871) (analogous to time for lien of 
judgment, and to time for bringing ejectment); Graham v. Brock, 212 Ill. 579, 
72 N.E. 825, 103 Am.St.Rep. 248 (1904); State ex rel Dana v. Ramsey County 
Probate Court, 40 Minn. 296, 41 N.W. 1033 (1889) (analogous to lien of judg- 
ment). 

© Bozeman v. Browning, 31 Ark. 364 (1876); Kountz v. Davis, 34 Ark. 590 
(1879); Putnal v. Walker, 61 Fla. 720, 55 So. 844, 36 L.R.A.(N.S. 33 (1911); 
Sims v. Bardoner, 86 Ind. 87, 44 Am.Rep. 263 (1882); Hoffert v. Miller, 86 Ky. 
572, 6 S.W. 447 (1888) (under section covering cases not otherwise provided for) ; 
Justice v. Justice, 170 Ky. 423, 186 S.W. 148 (1916); Weeks v. Wilkins, 134 
N. Car. 516, 47 S.E. 24 (1904) (“The statute gives him (the infant) three years 
after arrival at majority within which to bring his action against a disseisor. 
It seems to us that the same time. by analogy, should be fixed as the period 
within which he should determine whether he will disaffirm his deed.”); Baggett 
v. Jackson, 160 N.Car. 26, 76 S.E. 86 (1912); Hogan v. Utter, 175 N.Car. 332, 
95 S.E. 565 (1918); Cresinger v. Welch, 15 Ohio 156, 45 Am.Dec. 565 (1846) 
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The right of a legatee to accept or reject a legacy must be exer- 
cised within a reasonable time, and this is fixed, by analogy, at the 
period which is prescribed by the statute of limitations.*! If the 


‘ “In re DeBaacourt’s Estate, 279 Mich. 518, 272 N.W. 891, 110 A.L.R. 1346 
1937). 
statute of limitations is amended, after testator has died but before 


the time fixed by the prior statute has elapsed, so as to increase the 
period of time, such time as fixed by the amending statute will be 
applied by analogy.® 

If, by the terms of a contract or statute, some kind of notice or 
demand is necessary to create a right of action, and the contract or 
statute does not show an intention to leave the time of such demand 
or notice to the discretion of the party by whom it is to be made or 
given, it is generally said that such demand or notice must be made 
or given within a reasonable time; and that, in the absence of some 
excuse for delay, time fixed by the corresponding statute of limita- 
tions will be adopted by analogy.® 

While the problem of fixing a definite period of time for deter- 
mining rights is the one which the courts seem very ready to solve 
by the expedient of adopting a statutory rule by analogy, there are 
many other classes of cases which the courts have solved in the same 
way. Contract, tort, property, public law and procedure—in all of 
them the courts have felt free to adopt statutory rules whenever they 
wished. 

When problems of the policy of the state arise, as in determining 
the validity of the provisions of a contract, the courts are inclined 
to say that the policy of a state is to be ascertained from its consti- 
tution, its statutes, its judicial precedents, and, to some extent, the 





(time for bringing action to recover land); Blake v. Ho'landsworth, 71 W.Va. 
387, 76 S.E. 814, 43 L.R.A.(N.S.) 714 (1912) (time for bringing action to re- 
cover land). 

"In re DeBancourt’s Estate, 279 Mich. 518, 272 N.W. 891, 110 A.L.R. 1346 
(1937). 

* Johnson v. Keefer, 48 Ida. 42, 280 Pac. 324 (1929); Ball v. Keokuk and 
N.W. Ry. Co., 62 Ia. 751, 16 N.W. 592 (1883); Atchison, Topeka & Santa Fe 
Railroad Co. v. Burlingame Township, 36 Kan. 628, 14 Pac. 271, 59 Am.Rep. 578 
(1887) ; McCormick v. McCormick, 140 Kan. 38, 33 Pac.(2d) 942 (1934); Cod- 
man v. Rogers, 27 Mass. (10 Pick.) 111 (1930) (“If no cause for delay can be 
shown, it would seem reasonable to require the demand to be made within the 
time limited by the statute for bringing the action.”) ; Kelley v. Thomas G. Plant 
Corp., 274 Mass. 102, 174 N.E. 224 (1931); Smith v. Smith’s Estate, 91 Mich. 7, 
51 N.W. 694 (1892); Freeman v. Ingerson, 143 Mich. 7, 106 N.W. 278 (1906); 
General Discount Corporation v. Detroit, 306 Mich. 458, 11 N.W.(2d) 203 
(1943); Pittsburgh and Connellsville Railroad Co.. v. Byers, 32 Pa. 22, 72 
Am.Dec. 770 (1858) (“in strict analogy to the statute”). 

See Bell v. Brady. 346 Pa. 666, 31 Atl.(2d) 547 (1943) where discretion was 
granted to a public officer. 
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practice of its administrative officers.** A statement of this sort is 
probably not intended to keep the court from using other sources for 
determining public policy. It is rather to indicate that public policy 
is by no means limited to judicial decisions; but that back of judi- 
cial decisions, the will of competent political authorities, as expressed 
in the constitution and in the statutes, is of the greatest importance. 

This being the case, it would seem not to be, technically, a prob- 
lem of adopting a statute by analogy; but rather the application of a 
legislative standard for determining problems of policy, not limited 
to the specific cases to which the legislature has made the particular 
statute applicable. Whichever method of statement is to be adopted, 
it is quite clear that the courts do, in fact, attempt to find, from the 
specific statute, the general theory of policy which the legislature has 
embodied in the statute; and to apply the standard which is thus 
found to different cases as they arise, even though the statute makes 
no provision for such cases. Indeed, it would appear that the courts 
feel bound to ascertain the legislative standards of policy and to 
apply the standards when thus ascertained.® 

It is equally clear that in cases of this sort the courts feel quite 
free to decide whether the statute shall be taken as an analogy for the 
case in question or whether the courts will hold that the statutes deal 





“Twin City Pipe Line Co. v. Harding Glass Co., 283 U.S. 353, 51 S.Ct. 476, 
75 L.Ed. 1112, 83 A.L.R. 1168 (1931); Arlington Hotel Co. v. Rector, 124 Ark. 
90, 186 S.W. 622 (1916); Alpers v. Hunt, 86 Cal. 78, 24 Pac. 846, 21 Am.St.Rep. 
17, 9 L.R.A. 483 (1890); Boise-Payette Lumber Co. v. Challis Independent 
School District, 46 Ida. 403, 268 Pac. 26 (1928); Groome v. Freyn Engineering 
Co., 374 Ill. 113, 28 N.E.(2d) 274 (1940); Schornick v. Butler, 205 Ind. 304, 
185 N.E. 111 (1933); Gathright v. Byllesby, 154 Ky. 106, 157 S.W. 45 (1913) ; 
Riden v. Philadelphia Baltimore & Washington Railroad Co., ...... } ee 35 
Atl.(2d) 99, (1943) ; Skutt v. Grand Rapids, 275 Mich. 258, 266 N.W. 344 (1936) ; 
United States Fidelity & Guaranty Co. v. Hood, 124 Miss. 548, 87 So. 115, 15 
A.L.R. 605 (1921); State ex rel. St. Louis v. Public Service Commission, 335 Mo. 
448, 73 S.W.(2d) 383 (1934); Picket Publishing Co. v. Board of County Com- 
missioners of Carbon County, 36 Mont. 188, 92 Pac. 524, 122 Am.St.Rep. 352, 
13 L.R.A.(N.S.) 1115 (1907); Messersmith v. American Fidelity Co., 232 N.Y. 
161, 133 N.E. 432 (1921); Pittsburgh, Cincinnati, Chicago & St. Louis Railway 
Co. v. Kinney, 95 Ohio State 64, 115 N.E. 505, L.R.A. 1917 D 641, Ann. Cas. 
1918 B 286 (1916); Grant v. Butt, 198 S.Car. 298, 17 S.E.(2d) 689 (1941); 
Home Beneficial Association v. White, ...... TOMB. asc » 177 S.W.(2d) 545 (1944). 

* West v. Shuttleworth, 2 Myl. & K. 684 (1835) (forfeiture of property given 
for certain religious uses) ; In re Blunde'l’s Trusts, 30 Beav. 360 (1861) (forfeiture 
of property given for certain religious uses); Mobile Electric Co. v. Mobile, 201 
Ala. 607, 79 So. 39, L.R.A. 1918 F. 667 (1918) (duration of franchise) ; South 
& Central American Commercial Co. v. Panama Railroad Co., 237 N.Y. 287, 142 
N.E. 666 (1923), annotated 38 Harvard Law Review 109 (reasonable time for 
action on bill of lading) ; Straus & Co. v. Canadian Pacific Ry. Co., 254 N.Y. 407, 
173 N.E. 564 (1930) (exemption of carrier from liability) ; State ex rel. Kuhn v. 
Luchsinger, 231 Wis. 533, 286 N.W. 72 (1939) (change of venue). 
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with a situation so remote from the case in question that it will not 
be taken as an analogy.®* 

A problem of assignment presents an interesting illustration of 
adoption of a statutory rule into common law by analogy, without, 
perhaps, realizing that it was a statutory rule; and certainly without 
realizing what the rule actually was. It had been noticed that in cases 
of bankruptcy, claims which were due to the bankrupt would be 
assigned to his near relatives and would thus be beyond the reach of 
the bankrupt’s creditors. While some of these assignments were for 
value and good faith, others were very likely intended to defraud 
the bankrupt’s creditors. The difficulties in proving which were as- 
signments in good faith and which were not, ultimately, resulted in 
legislation, which, as construed, gave priority as between two con- 
flicting assignments, to the one who had first given notice to the 
debtor. Many years later the problem of the priority between in- 
consistent assignments arose in a case which did not involve bank- 
ruptcy. The court apparently realized that the first case was a bank- 
ruptcy case; but thought that the principle on which it was decided 
was not a principle of bankruptcy law determined by the bankruptcy 
statutes ; but that it was a matter of general law applied to inconsist- 
ent assignments generally. Accordingly the assignee who had first 
given notice to the debtor was held to have priority over an earlier 
assignee in point of time of the assignment who had not given notice 
to the debtor until after the other assignee had given such notice.* 

There is no suggestion, in the later case, that the court was adopt- 
ing the statutory principle laid down by the bankruptcy act by anal- 
ogy. The later court rather seems to have thought that the earlier 
court was not applying the act of bankruptcy in determining priorities 
between the two assignees. 

When life insurance first began to be a matter of economic im- 
portance, the common law rule which permitted a husband to reduce 
his wife’s choses in action into his possession and thus to make them 
his own, was still in force. In addition to this, the insured could, 
possibly, change the beneficiary; and if the insured had paid pre- 
miums upon the life insurance policy while he was insolvent, his 
creditors might assert such right to such payments, and possibly to 
the proceeds of the policy. As a policy of life insurance was intended, 





® Gooch v. Oregon Short Line Railroad, 258 U.S. 22, 42 S.Ct. 192, 66 L.Ed. 
443 (1922). 

21 James I, c. 19 (1623), sections 10 and 11; construed and applied in 
Ryall v. Rowles, 1 Ves. Sr. 348, 9 Bligh (N.S.) 377 (1749, 1750), sub nomine 
Ryall v. Rolle, 1 Atk. 165 (1749). 

% Dearle v. Hall, 3 Russ. 1 (1823), 3 Russ. 55 (1827, 1828). 
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to some extent, as a marriage settlement, very little security was 
given to the married woman as long as the law remained in this form. 
Accordingly it was provided by statute in a number of states that if 
the beneficiary was a married woman the insured could not change 
the beneficiary nor could her husband reduce her rights in the policy 
and make them his own.®® As a rule some protection was also given 
against the creditors of the insured. The courts and text writers on 
the subject of life insurance had, apparently, been greatly troubled 
over the power of the insured to change the beneficiary in life insur- 
ance contracts generally. As cases under the foregoing statutes ap- 
peared” they were seized upon by a text writer as authority for the 
proposition that the insured could not change the beneficiary of a 
life insurance policy, at least unless such power were reserved espe- 
cially." This rule, whatever its merits, offered a definite solution for 
a very troublesome question ; and was seized on by the courts as the 
basis of their decisions on this problem. 

The rule that the insured could not change the beneficiary of his 
life insurance policy, unless power to do so were reserved, sprang, 
full-grown into being in almost every state of the Union in which 
the problem was presented."* 


“See, Laws of New York, sixty third session (1840) c. 80; Massachusetts 
Statutes of 1844, c. 82, section 1; 45 Ohio Laws 53 (1847); Connecticut, Act of 
1850, General Statutes of 1866, p. 304, section 26. 

Connecticut Mutual Life Ins. Co. v. Burroughs, 34 Conn. 305, 91 Am. Dec. 
725 (1867); Swan v. Snow, 93 Mass. (11 Allen) 224, (1865, 1866); Burroughs v. 
State Mutual Life Assurance Co.. 97 Mass. 359 (1867); Eadie v. Slimmon, 26 
N.Y. 9, 82 Am.Dec. 395 (1862); McCord v. Noyes, 3 Bradf.(N.Y.) 139 (1855); 
Fraternal Mutual Life Ins. Co. v. Applegate, 7 Ohio St. 292 (1857); Rison v. 
Wilkerson, 35 Tenn. (3 Sneed) 566 (1856). 

™ George Bliss, Jr., The Law of Life Insurance (1872) section 317. 

™ Central Bank of Washington v. Hume, 128 U.S. 195, 9 S.Ct. 41, 32 L.Ed. 
370 (1888) (obiter); Nielsen v. General American Life Ins. Co., 89 Fed.(2d) 90, 
110 A.L.R. 1133 (1937); Boutwell v. Drinkard, 230 Ala. 212, 160 So. 349 (1935); 
Crenshaw v. Crenshaw, 203 Ark. 1086, 160 S.W.(2d) 37 (1942); Morrison v. 
Mutual Life Ins. Co., 15 Cal(2d) 579, 103 Pac.(2d) 963 (1940); Johnson v. 
New York Life Ins. Co., 56 Colo. 178, 138 Pac. 414, L.R.A. 1916 A. 868 (1913, 
1914); Shepard & Co. v. New York Life Ins. Co., 87 Conn. 500, 89 Atl. 186 
(1913); Miller v. Gulf Life Ins. Co.., ...... , 12 So.(2d) 127 (1942) (power 
to change beneficiary construed strictly) ; Filley v. Illinois Life Ins. Co., 91 Kan. 
220, 137 Pac. 793, L.R.A. 1915 D 130 (1914); Blum v. New York Life Ins. Co., 
197 Mo. 513, 95 S.W. 317 (1906); Prudential Ins. Co. v. Mantz, 128 N.J.Eq. 480, 
17 Atl.(2d) 279 (1941), affirmed 130 N.J.Eq. 385, 22 Atl(2d) 241 (1941); 
Ruckenstein v. Metropolitan Life Ins. Co., 263 N.Y. 204, 188 N.E. 650 (1934) ; 
O’Neal v. O’Neal, ...... Chis.. .... , 141 Pac.(2d) 593 (1942, 1943); Kmnoche v. 
Mutual Life Ins. Co., 317 Pa. 370, 176 Atl. 230 (1934); York v. Summer, 195 
S.Car. 413, 11 S.E.(2d) 864 (1940); Marquet v. Aetna Life Ins. Co., 128 Tenn. 
213, 159 S.W. 733, L.R.A. 1915 B 749 (1913). Contra: Clark v. Durand, 12 Wis. 
248 (1860); Boehmer v. Kalk, 155 Wis. 156, 144 N.W. 182 (1913). 

See William Reynolds Vance, 31 Yale Law Journal 343 (1922); and Insur- 
ance (second edition, 1930) sections 144 et seq. 

See also William H. Page, The Power of the Contracting Parties to Alter a 
Contract for Rendering Performance to a Third Person, Wisconsin Law Review 
(1937) Vol. 12, 141 (167 et seq.). 
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A statute which provides that no representation or warranty shall 
defeat an insurance policy unless it is made with intent to deceive 
and is material, has been applied to an express condition as to good 
health,”* possibly by a very liberal construction of the statute rather 
than by adopting it as an analogy. A statute which fixes the measure 
of damages for breach of a contract to sell goods has been applied, 
by analogy, to a breach of a contract to sell bonds.7* If, by an 


“Morris F. Fox & Co. v. Lisman, 208 Wis. 1, 240 N.W. 809 (1932). _ 
attempted conveyance by area, the alleged grantee is given a right 


which the court holds to be contractual in its nature, to select a tract 
of such an area out of a larger tract, it is said that such right is 
barred after the expiration of the time which is fixed by the statute 
of limitations for enforcing contracts."> This, perhaps, results from 
the construction of the statute rather than from using it as an anal- 
ogy. 

Closely related to the problems of public policy are the cases in 
which the legislature has set up certain rules, principles and stand- 
ards of care for the protection of the public, usually providing that 
violations are to be punished as crimes or by the infliction of penal- 
ties; but not, in terms, providing that individuals who are injured 
by such violations, can recover from the wrongdoer on the theory 
of negligence. Most courts have treated such violations of these 
legislative provisions as negligence; or as evidence from which negli- 
gence can be inferred ;"® or as actionable if it results in a violation 
of the legal rights of the party who complains thereof. 

In matters involving property, statutory rules have been adopted 
by analogy as principles of common law and equity. Among them 
are the adoption by analogy of statutes which apply to realty, in cases 
which involve personalty ;*7 the adoption by analogy of a statute 





™ Mutual Life Ins. Co. v. Mandelbaum, 207 Ala. 234, 92 So. 440, 29 A.L.R. 
649 (1922); National Life and Accident Ins. Co. v. Collins, 244 Ala. 182, 12 
So.(2d) 353 (1943). 

See, however, Aetna Life Ins. Co. v. Norfleet, 232 Ala. 599, 169 So. 225 
(1936). 

™ Dull v. Blum, 68 Tex. 299, 4 §.W. 489 (1887). 

* Allred v. Orth, 206 Cal. 494, 274 Pac. 955 (1929); Anderson v. I. M. 
Jameson Corporation, 7 Cal.(2d) 60, 59 Pac.(2d) 962 (1936); Murphy v. 
Homans, 286 Ky. 191, 150 S.W.(2d) 14 (1940); Judd v. Landen, 211 Minn. 465, 
1 N.W.(2d) 861 (1942); Cantwell v. Cremins, 347 Mo. 836, 149 S.W.(2d) 343 
(1941); Daly v. Swift & Co., 90 Mont. 52, 300 Pac. 265 (1931); Crandall v. 
Ladd, 142 Neb. 736, 7 N.W.(2d) 642 (1943); Amberg v. Kinley, 214 N.Y. 531, 
108 N.E. 830, L.R.A. 1915 E519 (1915); Bernard v. Portland Seattle Auto 
Freight, 11 Wash. (2d) 17, 118 Pac.(2d) 167 (1941); Edwards v. Kohn, 207 Wis. 
381, 241 N.W. 331 (1932). 

™ White v. Dance, 53 Ill. 413 (1870) (statute dealing with dower applied to 
personalty ; see however, In re Taylor’s Will, 55 Ill. 252 (1870); Zakroczymski ¥ 
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which regulates investments by trustees, in cases which involve life 
tenants ;"* the adoption by analogy of the statutes of one state in 
cases which involve interests created under the laws of another 
state ;"° the adoption of the English statutory rule, making it unnec- 
sary in an instrument by which a power is exercised to refer to the 
power or to the instrument creating it ;8° and the adoption by states 
which have a statute of wills like that of Charles II of principles that 
owe their origin in England to the statute of Victoria.* One of the 
most striking illustrations of adoption of a statutory rule by analogy 
is found in a case in which testator had made his will before the birth 
of a child to him; had not modified his will after the birth of such 
child; and the statutes of that state made no provision for such a 
situation. Nearly all of the other English speaking states and nations 
had provided for such a situation; often providing that the child 
night take as if there were no will unless it were shown that testator 
meant to exclude the child ; and sometimes providing that a birth of a 
child revoked the will. The court applied the principle which under- 
lay the legislation of the other states and nations; and held that the 
birth of the child operated as a revocation of such will at common 
law and in equity.®? 

If vendor’s wife does not join in a contract by which the vendor 
agrees to sell land to the purchaser and refuses to join in the deed to 
the purchaser, the court has taken a statute which dealt with the 
dower right of an insane widow as an analogy; and has ordered part 





Zakroczymski, 303 Ill. 264, 135 N.E. 398 (1922); and Clark v. Hanson, 320 Ill. 
480, 151 N.E. 369 (1926) ); Graff v. Bonnett, 31 N.Y. 9 (1865) (statute as to 
restraint on alienation of land applied to personalty); Williams v. Thorn, 70 
N.Y. 270 (1877) (statute as to restraint on alienation of land applied to per- 
sonalty); Will of Zweifel, 194 Wis. 428, 216 N.W. 840 (1927) (statute as to 
rights of creditors of life tenant of realty who is donee of general power, applied 
to personalty; distinguished Estate of Holmes, 233 Wis. 274, 289 N.W. 638 
(1940) ). 

"Estate of DeWitt, 230 Wis. 659, 284 N.W. 512 (1939). 

"In re Fitzgerald [1903] 1 Ch. 933 (1903), [1904] 1 Ch. 573 (1904) 
(Scotch spendthrift trust; English statute used to show that such trust is not 
regarded as immoral in England) ; Hutchison v. Ross, 262 N.Y. 381, 187 N.E. 65, 
89 A.L.R. 1007 (1933) (later statute applied by analogy to earlier trust). 

For a discussion of the inadvertant application of the New York statutory 
rule as to vested and contingent remainders, see Fulton v. Fulton, 179 Ia. 948, 
162 N.W. 253, L.R.A. 1918 E 1080 (1917); and Skelton v. Cross, 222 Ia. 262, 
268 N.W. 499, 109 A.L.R. 129 (1936). 

* Amory v. Meredith, 89 Mass. (7 Allen) 397 (1863); Sewall v. Wilmer, 
132 Mass. 131 (1881, 1882). 

™ Harwell v. Lively, 30 Ga. 315, 76 Am.Dec. 649 (1860); Pickens v. Davis, 
134 Mass. 252 (1882, 1883). 

* Karr v. Robinson, 167 Md. 375, 173 Atl. 584 (1934), annotated 35 Columbia 
Law Review 787. 
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of the purchase money to be retained, secured by a mortgage on land, 
to protect the widow and the purchaser.** 

A case in which it seems that the court was doing the same thing 
is one in which an automobile was sold without a certificate of title. 
The statutes which were in force did not say in so many words that 
the sale was void. The court nevertheless held the sale to be void, 
deliberately citing cases which were decided under statutes which 
provided that such a sale was void. Accordingly it was held that the 
purchaser had no insurable interest.®* 

In political governmental and administrative matters, the courts 
have felt free to take a statutory rule which is applicable to a specific 
case and apply it to an analogous situation which is not regulated by 
any statutory rule. Illustrations of this sort are found in cases in- 
volving taxation,®* elections,°® the organization of political dis- 
tricts,8* and above all, procedure in litigation. §* 





™ Wannamaker v. Brown, 77 S.Car. 64 (166), 57 S.E. 665 (1907). 

“ Morris v. Firemen’s Insurance Co., 121 Kan. 482, 247 Pac. 852, 52 A.L.R. 
696 (1926). 

“Shearer v. Anderson, 16 Fed.(2d) 995 (1927) (statute which allowed de- 
duction for loss of yacht (in taxation), app ied by analogy to loss of automobile). 

Wellsville v. Connor, 91 O.S. 28 (33), 109 N.E. 526 (1914) (statute as to 
effect of unintelligible ballot for candidate applied to election upon a question). 

State ex rel. Knapp v. Pohle, 185 Wis. 610, 202 N.W. 148 (1925) (statute 
relating te school district which has ceased to maintain a school for two con- 
secutive years, applied to an order creating a joint school district under which 
no action has been taken.). 

™ Plenty v. Gold, Ames Foundation, Y.B. VII (13 Rich. II) 9 (1390) (Statute, 
9 Ed. III, Stat. 1, c. 3, concerning the action of delt against two or more execu- 
tors, some of whom did not appear, applied by analogy to an action of detinue) ; 
Rosen v. United States, 245 U.S. 467, 38 S.Ct. 148. 62 L.Ed. 406 (1918) (com- 
petency of witness); Funk v. United States, 290 U.S. 37, 54 S.Ct. 212, 78 L.Ed. 
369 (1933) (competency of witnesses); Johnson v United States, 163 Fed. 30 
(1908) (possibly construction: statute applicable to pleading or to evidence 
obtained by a judicial proceeding applied to schedules in bankruptcy); Dunn v. 
Bradley, 175 Ark, 182, 299 S.W. 370 (1927) (assumed that time for appeal 
applies to proceeding to revoke probate) ; Clark v. Chicago, 233 Ill. 113, 84 N.E. 
170 (1908) (statute which fixes a time for reviewing by certiorari judgment of a 
justice of the peace applied to review of orders of other tribunals); Kay v. 
Roberts, 170 Md. 400, 184 Atl. 897 (1936) (statute fixing time for appeal applied 
to proceeding for rescission of order which refused probate of will); Dopkin v. 
Dittmers, 76 N.J.Law 235, 69 Atl. 1013 (1908) (statute which regulates voluntary 
non-suit, applied to case of directed verdict); George J. Wolf Co. v. Fulton 
Realty Co., 83 N.J.L. 344, 84 Atl. 1041 (1912) (statute which regulates voluntary 
nensuit, applied to case tried to court, after court has begun to announce opin- 
ion) ; In re Estate of Smith, 210 N.Car. 622, 188 S.E. 202 (1936) (statute fixing 
time for application for appointment of administrator c.t a., applied to all admin- 
istrators); United Security Trust Co. Case, 321 Pa. 276. 184 Atl. 106 (1936); 
(statutory rule for distribution in assignments for benefit of creditors, applied 
to insolvent trust companies) ; McGowan v. Miles. 167 Tenn. 554, 72 S. W. (2d) 
553 (1934), annotated, 48 Harvard Law Review 337 (1934) (statute fixing degree 
of relationship for competency of juror, applied to relationship of administrator 
who is willing to waive bar of Statute of Limitations, and creditor); Estate of 
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Statutes, sometimes domestic and sometimes foreign, are often 
taken into consideration in determining the meanings of certain 
words ; often words which had a definite meaning at common law.*® 


IV 


As far as the willingness of the juristic expert to adopt rules, 
principles, and standards from legislation and to make use of them 
in the system of scientific law which the juristic experts are working 
up is concerned, it seems that the law of Rome and the Anglo- 
American law are, as is usually the case, very much alike in essential 
matters, although quite different superficially. In determining this 
question, due allowance must be made for the fact that, in the de- 
velopment of Roman law, the same juristic experts apparently 
worked on the development of scientific law by their opinions and 
writings and also worked on legislation; and that these juristic ex- 
perts were not judges, practicing lawyers, nor legislators, but that 
they were the advisers of judges, practicing lawyers and legislators 
alike. On the other hand, in Anglo-American law the juristic ex- 
perts have tended to center about the courts as the courts develop, 
and to leave the development of law by legislation alone. As a result 
it may fairly be supposed that the juristic expert in Roman law was 
more familiar with the principles of the legislation which he had 
himself often prepared than is the juristic expert in Anglo-American 
law, who deals with statutes which are drawn by others. 

The Anglo-American courts have always, it seems, been ready to 
adopt rules, principles, and standards from legislation whenever they 
would aid the courts in solving the legal problems, and would give 
answers which the courts thought were the proper ones. It would 
seem, therefore, that there is little need of urging the courts to do 
this now. They have been doing it for centuries. 

The courts do not, of course, always adopt principles, rules and 
standards from legislation and incorporate them into common law 
and equity. Often they refuse; not because they are ignorant of the 
possibility of solving legal problems in this way but because they do 
not like the result which will be reached by incorporating the par- 





McLean, 219 Wis. 222, 262 N.W. 707 (1935), annotated, 21 Iowa Law Review 
653 (1936) and 12 Wisconsin Law Review 402 (1937) (statute which provides 
for substitution of general administrator for special administrator in action begun 
by special administrator, applied to appeal). 

® English’s Estate, 270 Pa. 1, 112 Atl. 913 (1921) (failure of issue); Rhode 
Island Hospital Trust Co. v. Bridgham, 42 R.I. 161 106 Atl. 149 (1919) (issue) ; 
Will of Vedder, 244 Wis. 134, 11 N.W. (2d) 642 (1943) (issue). 
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ticular statutory principle into common law or equity.® Occasionally 
the courts justify their action by saying that they cannot make law ;*" 
an excuse which serves equally well when the courts refuse to extend 
a principie of common law or equity. Less frequently the courts say 
that they will not extend statutes so as to apply them to cases not 
within their terms ;%? a very good idea if it is a question of the con- 
struction of the statute; not so good if the courts mean that they will 
not use a statute as a source of rules, principles, and standards to use 
in common law or equity. 

On the other hand there are many cases in which it seems as if 
the courts had not heard of the statutory principle which might have 
been used by analogy or if they had heard of it it has not been put 
before the court in such a way as to show the possible analogy. This, 
it must be admitted, is largely a matter of negative inference; but it 
would seem that it is true. There have been many ineffective statutes 
beside the forgotten statutes of Henry VIII; just as there have been 
many forgotten principles of common law and of equity. What is 
needed now would therefore seem to be a better acquaintance and a 
greater familiarity with legislation in general, a broader understand- 
ing of its rules, principles, and standards, not restricted to some 
particular case in which it is claimed that such legislation controls. 





” Stradling v. Morgan, Plowd. 198b (1559) (statute applicable to the King’s 
receivers, not extended to other receivers; remedy not needed); Pennsylvania 
Steel Co. v. New York City Railway Co., 198 Fed. 721 (739) (1912) (bank- 
ruptcy act as to contingent claims not applied to receiverships; the court saying 
“If we should attempt to formulate equitable rules from these statutes, we should 
probably follow none of them.”) Bottom v. Fultz. 124 Ky. 302, 98 S.W. 1037 
(1907) (statute concerning election of dower not applied to other renunciation) ; 
Richmond v. Warren Institution for Savings, 307 Mass. 483, 30 N.E.(2d) 407, 
132 A.L.R. 859 (1940) (court refuses to apply statute as standard of care in 
negligence) ; Axelroad v. Metropolitan Life Ins. Co., 267 N.Y. 437, 196 N.E. 338 
(1935) (statement regulating issuing policy; not applied to reinstatement). 

" Admiralty Commissioners v. S.S.Amerika, [1917] A.C. 38 (1916), anno- 
tated 30 Harvard Law Review 742 (statute concerning death by wrongful act not 
extended to action by employer) ; Davis v. Nichols 54 Ark. 358, 15 S.W. 880 
(1891) (statute concerning death by wrongful act not applied to make tort action 
survive: the court saying “the duty of the courts being to declare the law and 
not to make it.”); In re Proestler, ...... Ta. ......5 5 N.W. (2d) 922 (1942) (court 
refuses to take English statute concerning reference in instrument exercising power 
to instrument conferring power, as common law of Iowa; saying that the court 
cannot “make law”); Cotting v. DeSartiges, 17 R.I. 668, 24 Atl. 530, 16 L.R.A. 
367 (1892) (court refuses to take English statute concerning reference in instru- 
ment exercising power, to instrument creating power, saying “our province is to 
declare law, rather than to make it.”). 

Coral Gables v. Christopher, 108 Vt. 414, 189 Atl. 147, 109 A.L.R. 474 
(1937) (statute which made informal seals valid where seals are necessary, not 
applied to cases where seals are not necessary; the court saying that Vermont 
wi'l not make a statute apply to “cognate and related cases not within the terms 
of the act.”). 
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The law schools might, in some cases, lay greater stress on the 
possibility of adopting statutory principles into common law and 
equity. It is quite likely that at present they give as much time pro- 
portionately to legislation, in comparison with common law and 
equity, as the subject deserves. They are very familiar with the 
codification of common law principles and principles of equity into 
legislation; and the results of such codification form the basis of 
much of the study of the modern law school. Not quite so much 
emphasis is put upon the use of statutory principles by the courts of 
common law and equity. Here again, it is largely a problem of the 
relative amount of time and energy to be spent upon the different 
topics and problems. 

It would seem quite likely that practicing lawyers could help the 
courts, and incidentally themselves, by making a greater use of prin- 
ciples taken by analogy from legislation. They could use them in 
arguments and briefs much more frequently than they do, in aiding 
the court to reach a decision. It would seem that rather little is done. 
Attempts to find the controlling cases and even to make an ex- 
haustive presentation of the cases on the subject are a part of the 
regular preparation of a case and of the briefs to be submitted to the 
court. Attempts to find statutes within whose terms the particular 
case may be brought are a part of the regular preparation of a case 
and of the briefs to be submitted to the court. Attempts to find 
analogous statutes which embody principles, rules and standards 
which can be urged to the court as a basis for the solution of the 
specific case are far less common. 

The lack of an organic connection between law which the courts 
have developed on the one hand and the law which the legislature 
has enacted on the other, is perhaps the greatest defect in the de- 
velopment of modern law. There should be some official agency to 
find out what problems are constantly arising in the life about us 
which can be settled or aided by the further development of the law 
or by a change in it; to attempt to ascertain the needs of our social 
structure ; and to attempt to anticipate a solution, whether at common 
law, in equity, or by legislation ; and to get the results of such investi- 
gation before the courts on the one hand and the legislature on the 
other. As a result of this it might be that the courts would be led to 
work out the principles which underlie legislation, and to apply them 
to cases which were not within the terms of the specific statute; and, 
possibly, it might aid the legislature to realize in fact what has always 
been the theory, namely that the legislature is already familiar with 
common law and equity before it attempts to legislate. 














THE WISCONSIN ADMINISTRATIVE PROCEDURE ACT 


RatpH M. Hoyt 


The Wisconsin Administrative Procedure Act of 1943! repre- 
sents almost the first attempt by any state legislature? to codify in a 
single chapter of the statutes, and make applicable to virtually all 
state-wide administrative activities, the procedure to be followed by 
administrative agencies with reference to their rules and regulations 
and their conduct of contested cases, and to the method of judicially 
reviewing their determinations. 

The Wisconsin act creates a new Chapter 227 of the Statutes 
entitled “Administrative Procedure and Review,” where in there is 
provided in twenty-two sections (1) a uniform method of promul- 
gating, publishing, and judicially reviewing rules and regulations; 
(2) a newly established procedure for the issuance and judicial 
review of declaratory rulings; (3) a codification, for the first time 
in statutory form, of what the courts have laid down as constituting 
the fundamentals of fair play in contested cases before administrative 
agencies; and (4) a uniform and simple procedure for judicial re- 
view in contested cases. There is little that is really new in this 
whole program; its novelty lies principally in the collection of all 
these matters into a single chapter of the statutes whereas they were 
previously to be found either in scattered statutes applicable to par- 
ticular agencies, or in court decisions alone. 

Before proceeding to consider the act in detail, it may be of 
interest to state how and where it had its origin. 


Background and History of the Act 


During the past seven years there has been a great deal of activity 
in this country in the direction of reducing state administrative pro- 
cedure and judicial review to a more or less uniform statutory code. 
The first nation-wide effort in that direction arose out of the ap- 





1 Wis. Laws 1943, c. 375. 

*North Dakota is the only state which preceded Wisconsin in this effort, on 
the same broad scale. North Dakota Laws, 1941, Chapter 240. A somewhat 
similar act in Ohio, applicable to licensing agencies only, took effect a few days 
before the Wisconsin act. Sections 154-61 to 154-73, General Code of Ohio, 1943. 
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pointment by Judge John J. Parker, as Chairman of the Section of 
Judicial Administration of the American Bar Association, of a sec- 
tion committee on Administrative Agencies and Tribunals in 1937. 
This was one of seven committees appointed that year within the 
sections to consider means of improving the administration of justice. 
This particular committee elected to confine its attention to the state 
field, since the federal was being given attention by the American 
Bar Association’s Special Committee on Administrative Law, which 
was sponsoring the so-called Logan-Walter Bill in Congress. 

The committee appointed by Judge Parker found it necessary at 
the outset to make a thorough factual survey of the existing situation 
in the several states as to administrative procedure and review, since 
the facts on that subject had never before been collected. The com- 
mittee’s first report, presented in the summer of 1938,3 was confined 
to this factual survey, postponing recommendations and conclusions 
until the following year. In its 1939 report* the committee first 
amplified its previous survey to cover the federal administrative 
agencies for purposes of comparison and illustration, and it then set 
about to consider, on the basis of the information it had gathered, 


what things are desirable and what things undesirable in administra- 


tive procedure and in judicial review. 

The committee appended to its report a proposed uniform bill 
for presentation to the legislatures of the several states, covering 
not only judicial review but certain of the fundamentals of procedure 
before the administrative bodies themselves. Under the by-laws of 
the American Bar Association, the inclusion of this proposed bill in 
the report automatically required a reference of the subject to the 
National Conference of Commissioners on Uniform State Laws, and 
it was so referred late in 1939. The conference appointed a com- 
mittee to work out a redraft of the bill, under the chairmanship of 
Dean E. Blythe Stason of the University of Michigan Law School. 
After much consideration and several committee reports and re- 
references, this committee in November, 1942, published its recom- 
mendation for a uniform administrative procedure act, consisting of 
29 sections and covering the field of administrative procedure some- 
what more fully than the original bar committee proposal of 193¥. 

Meanwhile the Wisconsin Bar Association’s committee on ad- 
ministrative tribunals had been watching the work that was under 
way in the National Conference of Commissioners, and had been 





*63 American Bar Association Reports 623 (1938). 
*64 American Bar Association Reports 409 (1939). 
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awaiting the promulgation of the proposed uniform act. The draft 
which was published in November 1942, though it did not bear the 
final approval of the commissioners as a body, impressed the Wis- 
consin committee as an excellent piece of work, and accordingly the 
committee put it into the form of a bill for presentation to the Wis- 
consin legislature, after making some slight changes to meet Wis- 
consin conditions. The bill was introduced by Senator Gustave W. 
Buchen, a member of the state bar committee, and passed both houses 
with little or no opposition and was signed by the Governor on June 
28, 1943. 

Thus Wisconsin took the rather unusual step of adopting a pro- 
posed “uniform act” before it had even been officially promulgated by 
the Commissioners on Uniform State Laws. Thereafter the Commis- 
sioners gave the subject further consideration at their meeting in 
August 1943, and after considerable debate referred it back to Dean 
Stason’s committee for the incorporation of some additional sug- 
gestions. The latest word from that committee is that the measure 
will probably be put forward as a “mode!” act rather than a “uni- 
form” act.5 Whether any changes of importance are to be recom- 
mended by the committee has not been disclosed. Presumably the 
whole matter will come before the Commissioners again at their next 
annual session in September 1944. 


Provisions of the Wisconsin Act 


We now come to a consideration of the Wisconsin act in detail. 
As already indicated, the act falls into four main divisions, namely, 
rules, declaratory rulings, procedure in contested cases, and judicial 
review in contested cases. First it is desirable, however, to point out 
what administrative agencies are included in the operation of the act 
and what ones are excluded. 

Section 227.01(1) refers to a number of the most prominent 
administrative agencies by name as being expressly included in the 
purview of the act, and then in blanket language it brings in “all 
other boards, commissions, departments and officers having state- 
wide jurisdiction and authorized by statute to exercise rule-making 








*If this decision is adhered to by the Commissioners, perhaps it would be 
desirable to amend the “short title” of the Wisconsin act, section 227.24, to 
“Administrative Procedure Act” instead of “Uniform Administrative Procedure 
Act” as it now reads; also to repeal sec. 227.23, which is the standard section 
appended to all uniform acts to the effect that they shall be so interpreted and 
construed as to effect the general purpose of making uniform the law of those 
states that enact them. 
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powers or to adjudicate contested cases,” with the exception of the 
governor and military or judicial officers. There are expressly ex- 
cluded from the operation of the act, however, matters arising out of 
the Workmen’s Compensation Act and the unemployment compensa- 
tion act, and matters involving the assessment of public service cor- 
porations for taxation under Chapter 76 of the Statutes. It was 
thought that the existing procedural system for workmen’s compen- 
sation, which had been built up by a long series of court decisions 
and special statutory procedures for over thirty years, justified the 
omission of that subject from the new act at least until experience 
with that act will more clearly demonstrate how the long-established 
workmen’s compensation procedure would be affected by it. The 
unemployment compensation act is so closely tied in with the federal 
social security act and the requirements of federal approval, that it 
was thought unwise to make changes which might necessitate new 
applications to and approvals by the department at Washington. As 
to the assessment of public utility property for taxation, the pro- 
cedures relating to review have for many years been governed by a 
statute (now numbered section 76.08) which requires such speedy 
action by the board of tax appeals as to preclude the making of a 
full record there and practically to require a trial de novo in court; 
and it was deemed undesirable to disturb that highly specialized 
method of procedure. Except for the three instances just mentioned, 
however, the new act is all-inclusive in its coverage of administrative 
tribunals of a state-wide character. It has no application to purely 
local boards or agencies. 


Rules 


The first main subject covered by the act is the rules that are 
promulgated by the various administrative agencies; and by this is 
meant not mere rules of practice (which are also covered) but in 
particular those regulations or standards which are issued “to imple- 
ment, interpret or make specific” the legislation enforced or admin- 
istered by the agency.® As every practitioner in the major fields of 
administrative activity knows, the rules made by the agencies acting 
within their delegated power are as important and as binding as the 
statutes themselves. These rules supply the details which the admin- 
istrative statutes—being necessarily enacted in somewhat broad and 
general language—cannot be expected to set forth. It is of the utmost 





*Wis. Stat. (1943) §227.01(2). 
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importance to the individual citizen and his counsel to be able to 
know exactly what the rules are, and where to find ther ; also it is 
only fair that if he considers a rule to be in violation of the under- 
lying statute he should have an opportunity to test out that question 
before incurring possible penalties or liabilities. 

The new act covers all these points. It requires the filing of all 
rules in the office of the Secretary of State as a central registration 
place, and it further requires each agency to compile its rules peri- 
odically and make them available to interested persons upon re- 
quest.’ Next, the kinship of these rules to legislative enactments is 
recognized by giving every person a right analogous to that which 
he has in the case of proposed legislation, to petition for the adoption 
or amendment or the repeal of rules.* And finally, the act permits 
any aggrieved person to obtain a judicial decision upon the validity 
of any rule, by a proceeding for declaratory relief in the Circuit 
Court of Dane County.® In that connection the statute seeks to 
eliminate moot cases by requiring the petitioner to prove that the 
rule or its threatened application interferes with or impairs his legal 
rights and privileges; and the statute further safeguards the stand- 
ing and dignity of the administrative agency by providing that if, 
in the proceeding for declaratory relief, questions of fact arise as to 
the applicability of the rule to the particular petitioner, the court 
shall decide only the pertinent legal questions and shall refer the 
case to the administrative agency for initial determination of the 
questions of fact. 

In all the foregoing provisions with reference to rules there is 
nothing really new. Injunction suits have been entertained by our 
courts for the express purpose of testing the validity of administra- 
tive rules,!° and the declaratory judgment act itself provides that the 
construction and validity of statutes and ordinances may be tested by 
action for declaratory relief,’ so the extension of that jurisdiction to 
administrative rules is entirely logical. As to the requirements of 
filing and publication, the only new thing is the furnishing of a 
central filing place in the office of the Secretary of State. To require 





* Wis. Stat. (1943) §227.03. 

* Wis. Stat. (1943) §227.04. Wis. Const. Art. I, §4 provides that the right of 
the people “to petition the government, or any department thereof, shall never 
be abridged.” 

* Wis. Stat. (1943) §227.05. 

* Modern System Dentists v. State Board of Dental Examiners, 216 Wis. 190, 
256 N.W. 922 (1934). 

™ Wis. Stat. (1943) §269.56(2); State ex rel. Wisconsin Telephone Co. v. 
Henry, 218 Wis. 302, 260 N.W. 486 (1935). 
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that rules be made accessible is simply one of the fundamentals of 
due process and fair play.’* Indeed, it may be questioned whether 
the requirements of the new act, standing alone, would go far enough 
in this regard to satisfy the provision of our state Constitution that 
“no general law shall be in force until published’”!*—which provision 
the Supreme Court has held applicable to administrative rules having 
the force of law.14 However, the provisions of the act on this sub- 
ject are only supplementary to the “Red Book” statute enacted in 
1939, which requires the revisor of statutes to publish annually a 
supplement containing the administrative agencies’ “procedural rules 
and standing orders and regulations which have the force of law.”!® 


Declaratory Rulings 


The second major subject of the new Wisconsin act is the issu- 
ance of declaratory rulings by administrative agencies. In the fields 
of business activity which these agencies regulate, questions are con- 
stantly arising whether a particular plan of action does or does not 
come within the purview of a regulatory statute or the rules adopted 
thereunder. These questions are often close and difficult to decide, 
and a decision made at the peril of the citizen may be exceedingly 
hazardous. Heretofore it has often been necessary for the citizen 
and his counsel to deal with such questions on the trial-and-error 
basis, or to place complete reliance on informal and non-binding 
advice given them by the administrative agency itself. Typical ex- 
amples would be the decision as to whether a proposed change in 
corporate structure will constitute a tax-free reorganization or will 
result in burdensome and perhaps prohibitive income taxes; or 
whether a proposed new type of contract will constitute a “security” 
that must be registered under the securities law. The ability to ob- 
tain authoritative rulings on such matters in advance of incurring 
tax liabilities or other penalties would obviously be very helpful to 
the perplexed citizen. 

To meet this situation the act provides’® that administrative 
agencies may issue declaratory rulings with respect to the appli- 
cability to any person, property or state of facts of any rule or stat- 





See Jaffe, Publication of Administrative Rules and Orders, 24 American Bar 
Association Journal 393 (May, 1938). 

Wis. Const. Art. VII, §21. 

*Whitman v. Department of Taxation, 240 Wis. 564, 577, 4 N.W.(2d) 180 
(1942). 

1 Wis. Stat. (1943) §35.93. 

“* Wis. Stat. §227.06. 

















220 WISCONSIN LAW REVIEW [Vol. 1944 


ute enforced by the agency. The ruling when given is made binding 
upon the agency and all parties to the proceeding unless altered or 
set aside by a court; and such ruling may be judicially reviewed in 
the same manner as a decision in a contested case. 

Whether the furnishing of such rulings should be merely au- 
thorized by statute or should be made mandatory is a fair subject for 
debate. The Wisconsin act makes them permissive only. The bill 
recently drafted by the American Bar Association’s committee on 
administrative law, and approved by the House of Delegates of that 
Association last February for introduction into Congress—applicable 
to federal agencies only—would make the furnishing of such rulings 
mandatory.’*7 The committee which prepared that bill has expressed 
the view that the federal agencies would never be willing to issue 
rulings of this kind unless required to do so by law. It was the 
thought of the proponents of the Wisconsin legislation that the 
agencies operating in this state would probably be disposed to exer- 
cise the power in proper cases, and that in the experimental period 
of the new legislation it would be wise not to impose an absolute 
duty upon them in that connection. The right to ask for such rulings 
is one that might be abused, and it would be unfortunate if the 
energies of the administrative agencies were to be largely diverted to 
answering pestiferous questioners. Experience will show whether 
the use of this well-intentioned device is so sharply discouraged by 
the administrative agencies that the statute ought to be amended into 
mandatory form, or whether on the other hand the requests for such 
rulings develop into such a nuisance that the furnishing of them 
should be discontinued. 


Procedure in Contested Cases 


The next main subject of the Wiscensin act is the procedure to 
be followed by administrative agencies in contested cases. In this 
portion of the act an attempt has been made to collect in one place 
and to state in concise language some of the fundamentals of fair 
play in administrative procedure as recognized and expounded by 
the courts. It should be noted that these rules are made applicable 
only to “contested cases,” which are defined in the opening section of 
the act’® as proceedings in which “the legal rights, duties or privi- 
leges of specific parties are required by law to be determined by de- 
cisions or orders addressed to them or disposing of their interests 





30 American Bar Association Journal 226, at page 227 (April, 1944). 
Wis. Stat. (1943) §227.01(3). 
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after opportunity for hearing.” Thus the rules apply only to those 
situations in which the law already requires an opportunity for hear- 
ing to be offered. The procedure act does not itself specify or deter- 
mine what types of cases require a hearing; that is a matter which 
is left for specification in the particular regulatory act which the 
agency administers. 

The matters covered by this portion of the procedure act are as 
follows : 


Notice and hearing. Hearings in contested cases are required to 
be public, and to be full and fair, and reasonable notice thereof must 
be given to all parties.1® This requirement is so fundamental as to 
call for no comment. In addition, the agency must adopt rules gov- 
erning such matters as notices and the service thereof, pleadings, 
pre-hearing conferences, and other matters pertaining to procedure 
and practice.” 


Notification of issues. The act next provides that every party 
to a contested case shall be given a clear and concise statement of 
the issues involved.*! In an ordinary proceeding between adversaries 
—as for example a petition to the Public Service Commission for a 
reduction or increase of public utility rates—the furnishing of such 
notice will automatically be taken care of in the pleadings or analo- 
gous documents called for by the rules of practice of the particular 
agency. The purpose of the statutory requirement is to prevent the 
parties to a proceeding from being unfairly confronted, at the hear- 
ing or perhaps not until the final decision, with charges on which 
they have had no adequate opportunity to prepare their case. Such 
a situation may arise in connection with a general investigation by a 
regulatory board into the rates, charges, service, practices etc. of a 
business enterprise. It did so arise in the famous Kansas City stock 
yards case,** where the Supreme Court of the United States found 
that the company under investigation had never had an opportunity to 
know the exact nature of the contentions made by the Government, 
because the proceeding had been commenced as a general investiga- 
tion by the Secretary of Agriculture and no issues had ever been 
formulated nor any statement or summary of the Government’s 





” Wis. Stat. (1943) §227.07. 

” Wis. Stat. (1943) §227.08. 

™ Wis. Stat. (1943) §227.09. 

” Morgan v. United States, 304 U.S. 1, 82 L. Ed. 1129, 58 S. Ct. 773, 999 
(1938). 
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claims furnished. In reversing the action of the Secretary of Agri- 
culture because of this omission, the Court by Chief Justice Hughes 
said : 


“The right to a hearing embraces not only the right to pre- 
sent evidence, but also a reasonable opportunity to know the 
claims of the opposing party and to meet them. The right to 
submit argument implies that also; otherwise that right may 
be a barren one. Those who are brought into contest with the 
Government in a quasi-judicial proceeding aimed at the con- 
trol of their activities are entitled to be fairly advised of what 
the Government proposes and to be heard upon its proposals 
before it issues its final command. * * * If these multiplying 
agencies deemed to be necessary in our complex system are to 
serve the purposes for which they were created and endowed 
with vast powers, they must accredit themselves by acting in 
accordance with the cherished judicial tradition embodying the 
basic concepts of fair play.” 

In Wisconsin the same question was raised in the telephone rate 


case decided by the Supreme Court in 1939, and the right of the 
parties to have adequate notice of the issues was fully recognized by 
the court, though it was found that in that particular case the com- 
pany had been sufficiently apprised of these matters—though in a 
piece-meal manner—in the course of a long series of administrative 
hearings.2> No more than this is required by the new administrative 
procedure act, since the time and method of giving the notice is left 
to the discretion of the administrative agency. 


Evidence. The question as to what, if any, rules of evidence 
should be observed by administrative tribunals has been much de- 
bated by courts and legal scholars. It was the subject of the Ameri- 
can Bar Association’s Ross Prize Essay Contest in 1938, and a 
number of the papers submitted in that contest were published in 
law reviews.” An oft-quoted rule or standard was suggested by 
Judge Learned Hand in a labor relations case in 1938, to the effect 
that the action of the board should stand “if in the end the finding 
is supported by the kind of evidence on which responsible persons 





* Wisconsin Telephone Co. v. Pub‘ic Service Commission, 232 Wis. 274, 3i3- 
314, 287 N.W. 167 (1939). 

“Stephan, The Extent to which Fact-finding Boards Should be Bound by 
the Rules of Evidence, 24 American Br Association Journal 630 (1938); Collins, 
same title, 12 Conn. Journal 278 (1938); Riedel, Should Rules of Evidence 
Govern Fact-finding Boards. 23 Marauette Law Review 13 (1938); Lavery, 
Applicability of Common Law Rules of Evidence before Administrative Tribunals, 
12 University of Cincinnati Law Review 192 (1938). 
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are accustomed to rely in serious affairs.”*> The Wisconsin act lays 
down a somewhat more definite rule on this subject, namely, (1) 
that the common law or statutory rules of evidence shall not apply; 
(2) that all testimony having reasonable probative value shall be 
admitted; (3) that immaterial, irrelevant or unduly repetitious testi- 
mony shall be excluded ; (4) that the rules of privilege recognized by 
law shall be given effect; and (5) that the basic principles of rele- 
vancy, materiality and probative force as recognized in equitable 
proceedings shall govern the proof of all questions of fact.?® 

It is to be noted that while the statute expressly absolves the 
administrative tribunals from applying the common law or statutory 
rules of evidence, it enjoins upon them an adherence to the principles 
recognized by courts of equity with respect to relevancy, materiality 
and probative force. It has often been said by the courts, in more 
or less loose fashion, that the rules of evidence do not apply to ad: 
ministrative tribunals; indeed some of the statutes governing those 
tribunals expressly so provide.*7 Nevertheless, the courts have never 
permitted these bodies to ground their findings upon testimony which 
violates fundamental principles of probative force—for instance, upon 
uncorroborated hearsay or rumor.”* The new Wisconsin statute at 
least makes an intelligent attempt to steer a rational course between 
the chaos that would result from a complete lack of restraint, and 
the strait-jacket in which the agencies would be placed by applying 
those exclusionary rules which were originally adopted to keep the 
mind of the lay juror from going astray. 


“O ficial” Notice. Many facts which are commonplace and are 
even deemed axiomatic in a particular field governed by a regulatory 
body are nevertheless not sufficiently a matter of “common knowl- 
edge” to be subject to judicial notice. The adniinistrative procedure 
act recognizes this situation by permitting the administrative agencies 
to take “official” notice of such facts.2® An instance of that type of 
notice, upheld by the Supreme Court of Wisconsin even without the 
aid of such a statute, is found in the repeated rulings of the Wis- 
consin Industrial Commission that a hernia cannot be deemed to 
result from an industrial accident unless it appeared immediately 





* National Labor Relations Board v. Remington Rand, Inc., 94 Fed.(2d) 
862 (C.C.A. 2d, 1938). 

* Wis. Stat. (1943) §227.10(1). 

* For example, the Wisconsin Unemployment Compensation Act, Wis. Stat. 
§108.09(5) ; National Labor Relations Act, 29 U.S.Code 160(b’. 

** Consolidated Edison Co. v. National Labor Relations Board, 305 U.S. 197, 
230; 83 L.Ed. 126, 140; 59 S.Ct. 206, 217. 
® Wis. Stat. (1943) §227.10(3). 
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after the accident and was promptly followed by a disabling pain.*° 
To require a matter of this kind to be proved over and over again in 
every case coming before the commission would be a pure waste of 
time. Yet it is clearly necessary that this taking of “official” notice 
be safeguarded against abuse. The parties should have opportunity 
to know what facts are being so noticed, for as Mr. Justice Cardozo 
said in a telephone rate case, it will not do for a commission basing 
its decision on facts outside the record to say simply “that in gather- 
ing them it went to journals and tax lists, as if a judge were to tell 
us, ‘I looked at the statistics in the Library of Congress and they 
teach me thus and so.’ 8! And so the Wisconsin act provides that 
the parties “shall be notified either before or during hearing or by 
full reference in preliminary reports or otherwise, of the facts so 
noticed, and they shall be afforded an opportunity to contest the 
validity of the official notice.’’%? 


Confinement to official record. One of the most common charges 
made against administrative tribunals relates to their alleged prone- 
ness to go outside the official record and, decide cases upon confiden- 
tial reports made to them by their own investigators, or other infor- 
mation obtained from outside sources. Whether the accusation is 
justified or not, the practice alleged is the very negation of due 
process of law if a full and fair hearing is an essential of due process. 
As the Supreme Court of the United States has put it, “Manifestly 
there is no hearing when the party does not know what evidence is 
offered or considered, and is not given an opportunity to test, explain 
or refute.”** The administrative procedure act outlaws all such prac- 
tices by requiring the agency to keep an official record of all pro- 
ceedings in contested cases, and by further providing that all evi- 
dence, including records and documents in the possession of the 
agency of which it desires to avail itself, be duly offered and made 
a part of the record and that all parties be given opportunity to rebut 
or offer countervailing evidence.** Any violation of this requirement 
would constitute “unlawful procedure” justifying reversal (if preju- 
dicial) under the subsequent provisions of the act relating to judicial 





* Meade v. Wisconsin Motor Manufacturing Co., 168 Wis. 250, 169 N.W. 
619 (1918). 

™ Ohio Bell Telephone Co. v. Public Utility Commission, 301 U.S. 292, 303; 
81 L.Ed. 1093, 1101; 57 S.Ct. 724, 730 (1937). 

™ Wis. Stat. (1943) §227.10(3). 

Interstate Commerce Commission v. L. & N. R. Co., 227 US. 88, 93; 
57 L.Ed. 431, 434; 33 S.Ct. 185, 187 (1913). 

™ Wis. Stat. (1943) §227.11(2). 
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review ; and evidence as to such a violation is expressly permitted to 
be offered in the reviewing court.*® 


Decision by the ultimate deciding authority. Another frequent 
complaint against administrative tribunals arises from: the fact ...at 
their decisions are said to be in some instances the work of subordi- 
nates, with a mere “rubberstamp” approval by the responsible heads 
of the agency who have neither read nor heard the evidence. The 
Supreme Courts of the United States and of Wisconsin have de- 
nounced this practice and have held it, if proved, to be ground for 
reversal.2® As Chief Justice Hughes put it, 


“The weight ascribed by the law to the findings—their 
conclusiveness when made within the sphere of the authority 
conferred—-rests upon the assumption that the officer who 
makes the findings has addressed himself to the evidence, and 
upon the evidence has conscientiously reached the conclusions 
which he deems it to justify. That duty cannot be performed 
by one who has not considered evidence or argument. It is 
not an impersonal obligation. It is a duty akin to that of a 
judge. The one who decides must hear.”’? 


In the case of many busy boards and commissions, however, strict 
adherence to the rule that every member of the deciding body must 
hear or read all of the evidence would lead to an impasse. It would 
be in some cases a physical impossibility. The Wisconsin act recog- 
nizes this fact, but at the same time safeguards the right of the liti- 
gant to have personal consideration given by the legally constituted 
deciding officers to the particular evidence or contentions which he 
wishes to bring to their attention. This is done by providing that in 
cases where it is impracticable for all of the persons who are to 
participate in the decision to hear or read all of the evidence, no 
decision shall be made until a tentative draft, including findings of 
fact, has been submitted to the parties and they have been given 
opportunity to except thereto and to argue the exceptions both orally 
and in writing before all of the members of the tribunal who are to 
participate in the decision.** 





* Wis. Stat. §227.20(1). 

* Morgan v. United States, 298 U.S. 468, 481; 80 L.Ed. 1288, 1295; 56 S.Ct. 
906, 912 (1936); State ex rel. Madison Airport Co. v. Wrabetz, 231 Wis. 147, 
153-157, 285 N.W. 504 (1939); Madison Airport Co. v. Industrial Commission, 
231 Wis. 256, 285 N.W. 757 (1939); Kaegi v. Industrial Commission, 232 Wis. 
16, 285 N.W. 845 (1939). 

*™ Morgan v. United States, 298 U.S. 468, 481; 80 L.Ed. 1288, 1295; 56 S.Ct. 
906, 912 (1936). 
* Wis. Stat. (1943) §227.12. 
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The procedure thus prescribed by the act had already been an- 
nounced by the Wisconsin Supreme Court as necessary and proper 
in cases where the preparation of findings must be entrusted to sub- 
ordinates.** To determine whether the requirement applies to a par- 
ticular case must, it is true, depend ultimately upon the good faith 
and honesty of the members of the board, for if they all claim to 
have read all of the evidence it would be difficult for anyone to prove 
the contrary. However, there is no more basis for presuming down- 
right dishonesty in this respect than in the performance of any other 
official duty, and the history of administrative tribunals in Wisconsin 
is not such as to justify a pessimistic view upon that subject. 

Findings of fact. The final provision under this main heading of 
procedure before the administrative body relates to the findings 
of fact in contested cases. The courts have spoken again and again, 
and in emphatic terms, as to what constitute proper findings of fact. 
They should not be so broad and general as to be a mere repetition 
of the statutory language under which the administrative agency acts ; 
on the other hand they should not be so profuse as to constitute a 
mere recital of the evidence.*® It is impossible to legislate literary 
skill into administrative officers; all that can be done is to lay down 
a rule and make the violation of it, if prejudicial to the rights of the 
parties, ground for reversal. The rule as stated in the new procedure 
act is, that in every case there must be a decision accompanied by 
findings of fact and conclusions of law, and that the findings of fact 
must consist of “a concise and separate statement of the ultimate 
conclusions upon each contested issue of fact without recital of evi- 
dence.”’*! This, of course, is nothing new; it is merely putting into 
statutory form that which the courts have been trying to teach for 
many years. 


Judicial Review 


The fourth and final main subject covered by the Wisconsin act 
is the important and highly controversial subject of judicial review. 
Prior to 1943 there were no less than seventy-four different statutes 
in Wisconsin providing methods of judicially reviewing the orders 





* Wisconsin Telephone Co. v. Public Service Commission, 232 Wis. 274, 316, 
287 N.W. 122 (1939). 

“Tesch v. Industrial Commission, 200 Wis. 616, 229 N.W. 194 (1930); 
United Shoe Workers of America v. Wisconsin Labor Relations Board, 227 Wis. 
569, 573, 279 N.W. 37 (1938); Buhler v. Department of Agriculture and Markets, 
229 Wis. 133, 138-139, 280 N.W. 367 (1938). 

“ Wis. Stat. (1943) §227.13. 
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of administrative agencies in contested cases. The subject of judicial 
review was thoroughly covered, but in so various a manner and with 
such ambiguities and omissions in individual instances as to make for 
confusion and uncertainty. In the main the statutes on this subject 
fell into three different classes, exemplified respectively by the laws 
administered by the Public Service Commission, the laws adminis- 
tered by the Industrial Commission (other than workmen’s compen- 
sation), and the Workmen’s Compensation Law. 

In the case of the Public Service Commission, review was by an 
action against the Commission in the Circuit Court for Dane County 
to set aside the order on the ground that it was unlawful or unrea- 
sonable, with trial “as in other civil actions” except that the burden 
was on the plaintiff to show error “by clear and satisfactory evi- 
dence.” If testimony was introduced into court which was found by 
the court to be different from that adduced before the Public Serv- 
ice Commission, the record was transmitted to that commission for 
the purpose of permitting reconsideration and modification or re- 
affirmance of the order before it was finally passed upon by the 
court.** This same type of review—-sometimes with and sometimes 
without the accompanying requirement that error be proved by clear 
and satisfactory evidence—was also prescribed for revocations of 
pharmacists’ licenses and for certain of the orders of the department 
of agriculture, the board of health, the banking department and the 
motor vehicle department.** 

In the case of orders of the industrial commission (other than in 
workmen’s compensation cases), review was likewise by action in 
the Circuit Court for Dane County and trial “as in other cases,” 
without any specification of the weight if any to be given to the ad- 
ministrative determination, and without any provision for remanding 
new evidence to the commission. It was further provided, however, 
that if in the trial of the action it appeared to the court that all of the 
issues arising in the action had not been passed upon by the com- 
mission or that the commission had not had ample opportunity to 
hear and determine any such issues, the record should be transmitted 
to the commission for further consideration before final judgment.* 





“ Wis. Stat. (1941) §§196.41 to 196.47, applicable to public service corpora- 
tions, and likewise made applicable to other activities of the commission by 
sections 31.14(14), 31.28, 66.06(22) (1), 79.06, 79.08, 89.27(14), 180.17(3), 184.08, 
191.09 (2), 195.03(4) and 197.06. 

* Wis. Stat. (1941) §§151.02(7), 93.20, 160.22, 214.11, 218.01(3) (g), 218.02(9), 
218.04(9), 110.06(4), 194.13. 

“Wis. Stat. (1941) §§101.26, 101.27, applicable to safety orders, and made 
applicable also to other types of orders by reference in sections 101.31(10)(f), 
103.02(1), 103.25(2), 103.66(3), 103.77(2), 103.79(2), 104.04, 105.15, 106.01(9), 
205.08(3), and 351.50(3m). 
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This same type of review was made applicable also to certain orders 
of the motor vehicle commissioner and the state board of health.*® 

In the case of workmen’s compensation orders, the review pro- 
vided by statute was entirely different. Such review was obtained 
(and still is, since the new procedure act does not affect workmen’s 
compensation) by commencing on action against the commission in 
the Circuit Court for Dane County, with a hearing upon the com- 
mission record alone and with reversal permitted only in case the 
commission acted without or in excess of its powers or in case the 
order was procured by fraud, or in case the findings of fact failed 
to support the order. It was further expressly provided that the com- 
mission’s findings of fact, made within its powers, should be con- 
clusive in the absence of fraud.4¢ Promptly after the enactment of 
the workmen’s compensation law the Supreme Court took the posi- 
tion that an order made without any support in the evidence*’—or as 
stated in the later decisions, an order unsupported by “substantial 
evidence’’**—would be reversed because in excess of the commis- 
sion’s power. Subject to that qualification, however, the finality of 
the commission’s determinations of fact has been thoroughly re- 
spected in a long line of Wisconsin decisions. Subsequent to the 
passage of the workmen’s compensation law, this type of review was 
made applicable likewise to a number of other administrative ac- 
tivities, including claims between municipalities concerning poor re- 
lief and certain of the orders of the department of agriculture,*® and 
somewhat similar procedures were adopted for cases involving labor 
relations and for income tax cases.®® 

In addition to the three major types of review just described, 
there was a heterogeneous lot of review provisions established by 
statute for individual administrative agencies, ranging from the old- 
style certiorari with no review of the evidence in cases involving 
the licenses of real estate brokers, dentists, accountants and commis- 
sion merchants,®! to a review upon the administrative record plus 
such additional evidence as the court in its discretion might admit in 
the case of physicians’ licenses, decisions of the banking review 





“ Wis. Stat. (1941) $$85.06(4), 85.07(2), 160.07, 160.22. 

“Wis. Stat. §102.23. 

“International Harvester Co. v. Industrial Commission, 157 Wis. 167, 147 
N.W. 53 (1914). 

“ Jasperson v. Industrial Commission, 231 Wis. 142, 285 N.W. 391 (1939) ; 
State Y.M.C.A. v. Industrial Commission, 235 Wis. 161, 292 N.W. 324 (1940). 

” Wis. Stat. (1941) §$§49.03(8a)(c), 97.035(5), 97.04(8)(b), 97.06(6), 100.03 
(7), 100.04(2), 100.205(1)(c). 

” Wis. Stat. (1941) §111.07(8), 73.015. 

™ Wis. Stat. (1941) §§136.15(1), 152.06(4), 135.12(5), 100.01(2) (d). 
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board, and certain orders of the department of agriculture, or such 
additional evidence as the parties themselves might choose to offer 
in cases under the securities law or the insurance laws,®? to full 
retrial apparently without regard to the administrative record in the 
case of orders of the conservation commission, board of deposits, 
committee on water pollution, state aeronautics board, commission 
for relief of innocent convicts, and certain orders of the department 
of agriculture, the state board of health, the insurance commissioner 
and the department of public welfare.®* In the case of optometrists 
and watchmakers whose licenses were revoked, there was merely a 
provision for appeal to the circuit court and a certification of the 
record to that court, with power given the court to affirm or reverse 
but with no intimation of the grounds on which the court was to 
act.54 Perhaps the most cryptic statute of all was the one applicable 
to motorists whose drivers’ licenses were revoked under the dis- 
cretionary powers of the motor vehicle commissioner; they were 
permitted to petition the circuit court for review and the court was 
required to set the matter for hearing, and there the statute stopped.®5 


All these different systems of review were changed by the new 
administrative procedure act into a single simple form of judicial 
review, with full definition of the procedure to be followed and speci- 
fication of the grounds on which the court may set aside the adminis- 
trative determination. Each of the seventy-odd separate statutes 
prescribing methods of review was specifically changed over into a 
mere reference to the new act, the usual form of language being: 
“Any order of the board shall be subject to review in the manner 
provided in Chapter 227.” Great care was taken to search out all 
of the existing review provisions and change them in this manner, 
with the result that except for those few administrative activities 
which are expressly exempted from the operation of the act, there is 
now but a single method and scope of review for all state-wide ad- 





Wis, Stat. (1941) §§147.11, 220.035(3), 95.495(3), 189.22(5), 200.11(3), 
208.33. 

Wis. Stat. (1941) §§29.174(8), 34.04(3), 144.56(2), 285.05(5), 114.26, 97.09 
(7), 144.07(3) (b), 144.10, 205.11(2), 48.39(4). 

™ Wis. Stat. (1941) §§153.06(2), 125.08(2). 

® Wis. Stat. (1941) §85.08(34a). Another very vague provision existed in the 
case of orders of the banking commission relative to bui'ding and loan associa- 
tions, as to which section 215.355(4) provided that the procedure should be the 
same as provided by law “in cases of review of records, findings and order of 
public officers or boards.” 
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ministrative agencies.5® In the case of two agencies, however, name- 
ly the State Tax Department and the Banking Commission, where 
there was already in existence an intermediate administrative review 
before resort might be had to the courts, such administrative review 
(by the Board of Tax Appeals and the Banking Review Board) was 
preserved, and in those two instances it is the decision of the ap- 
pellate administrative body which is subject to the provisions of the 
act relative to judicial review." 

The judicial review provided by the act is as follows: 

Place of review. The act provides that review shall be in the Cir- 
cuit Court of Dane County unless a different place of review is 
expressly provided by law. There has been much debate as to wheth- 
er the review of administrative orders ought to be concentrated in 
the Circuit Court at the seat of government or whether it should be 
scattered among the circuits of the state. The sponsors of the uni- 
form act did not consider it wise to open up that question in connec- 
tion with the new act; therefore in the process of amending the 
numerous separate administrative acts to provide for review as in 
Chapter 227, care was taken to leave the place of review unchanged. 
Most of the administrative statutes already provided for review in 
Dane County ; the principal subjects as to which home review is pro- 
vided are income taxes of persons other than corporations; labor re- 
lations ; regulation of accountants ; certain orders of the Conservation 
Commission; and orders relating to poor relief claims, drivers’ li- 
censes, the testing of cattle and the regulation of trade practices in 
certain industries.5* 

Form of review. The review is called an “appeal”,®® and thereby 
all of the provisions of the practice statutes relating to pleadings 
and proceedings in actions are made inapplicable. This is in con- 
formity with the central purpose of reducing the proceeding to the 
simplest form possible and avoiding the delays and maneuverings 
that so often accompany civil litigation. Purists might object to the 
word “appeal” on the ground that courts have no appellate juris- 





* Due to the accident of legislative timing, the regulation of optometry is not 
included in the unified system of review. A new optometry act was on its way 
through the legislature concurrently with the administrative procedure act, and 
its provisions as to judicial review were not correlated with the procedure act. 
It provides for certiorari in the Circuit Court for Dane County. Wis. Stat. (1943) 
§$153.09(1). 

™ Wis. Stat. §§227.01(1), 227.15. 

* Wis. Stat. (1943) $$73.015/2), 111.07(8), 135.12(5), 29.174(8), 49.03(8a) (c), 
85.08(34a), 95.495(3), 100.205(1) (c). 

” Wis. Stat. (1943) §§227.16, 227.17. 
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diction except over other courts; but once the constitutional power 
of review is admitted, the choice of a name for the proceeding would 
seem rather unimportant, and the word “appeal” is simple and easily 
understood. We have long had numerous statutes providing for 
appeals from administrative bodies to courts, and they have never 
been challenged ; only last year a litigant who failed to take such an 
“appeal” from a special assessment was held to have lost all remedy 
for his grievance. 


Method of instituting review. The appeal is taken by serving on 
the administrative agency and filing with the clerk of the circuit 
court, within thirty days after service of the agency’s decision, 
a notice stating the nature of appelant’s interest and the grounds of 
his appeal. The appellant must be a person aggrieved by the decision 
and directly affected thereby.*! Service of the notice may be either 
personal or by registered mail. Not less than thirty days after the 
institution of the appeal, copies of the notice must likewise be served 
on all parties who appeared in the administrative proceeding.*! This 
order of procedure was adopted in order to prevent an appeal from 
being lost through failure to serve all adverse parties before the close 
of the thirty-day period initially allowed, as there might well be in- 
stances in which the appeal would be decided upon at the very close 
of the period and in some of the more complicated cases it might 
not be possible to ascertain quickly the identity and location of all 
the persons who appeared in the proceeding. For the further assist- 
ance of the appellant in this connection, the statute provides that he 
may apply to the administrative agency for a certification of the 
names and addresses of all such parties, and that the certification 
given him shall be conclusive.*t The provision requiring a statement 
of the grounds of appeal is intended, not as calling for formal plead- 
ings but simply as requiring the appellant to state which of the sev- 
eral grounds on which reversal may be had (as hereinafter discussed) 
he is relying upon. Here again the statute gives him liberal consider- 
ation by authorizing the amendment of the notice of appeal, by leave 





” George Williams College v. Williams Bay, 242 Wis. 311, 7 N.W.(2d) 891 
(1943), a case arising out of section 62.16(6)(k) of the Statutes. Other pre- 
existing statutes which provided for “appeals” from administrative bodies to 
courts include the following sections of the Wisconsin Statutes of 1941: 46.10(5), 
49.03(8a)(c), 73.015, 114.26 and 125.08(2). The propriety of using the term 
“appeal” in this connection was discussed by the Supreme Court of the United 
States in Federal Radio Commission v. Nelson Bros. Bond & Mortgage Co., 289 
US. 266, 277; 77 L.Ed. 1166, 1174; 53 S. Ct. 627, 633. 

“ Wis. Stat. (1943) $227.16. 
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of court, even after the time for appeal has expired. The aim is to 
afford the appellant every opportunity to get into court and secure 
a reversal upon any ground that the statute may countenance, so long 
as he apprises his adversaries of the nature of his grievance at least 
by the time the appeal comes on for hearing. 


Parties upon an appeal. As already indicated, the notice of appeal 
must be served on all parties who appeared before the administrative 
agency. Whether such persons thereby become parties to the appeal 
in such sense that their names must appear in the title of the pro- 
ceeding and they must be recognized as actual parties for all subse- 
quent purposes, has been questioned. The matter has been given 
consideration by the Advisory Committee on Rules of Pleading, 
Practice, and Procedure, which has recommended to the Supreme 
Court of Wisconsin the adoption of a court rule to be numbered 
section 227.27 of the Statutes, to the effect (briefly summarized) 
that in entitling the proceeding the person taking the appeal shall be 
called the appellant and the administrative agency alone shall be 
called the respondent ; that the other persons to whom notice of appeal 
must be given need not be served with subsequent papers unless they 
serve and file within twenty days a notice of appearance stating their 
position as to the affirmance, vacation or modification of the order 
appealed from; and that the case may be brought on for hearing at 
any time upon at least ten days notice after the expiration of the 
time for serving notices of appearance.®* Since this proposed rule 
on its face relates only to the recognition to be given to or withheld 
from interested parties in the entitling of the proceeding and in the 
matter of serving papers subsequent to the notice of appeal, it would 
appear to be a permissible regulation of mere clerical details of the 
procedure ; but if construed or intended as imposing an absolute bar, 
by way of default, against persons who fail to serve notices of appear- 
ance, the proposed rule would appear to violate the express injunc- 
tion of section 227.16 that “the agency * * * and all parties to the 
proceedings before it shall have the right to participate in the pro- 
ceedings for review.” There may be many cases in which a third 
party, who may have a great deal more interest in the proceeding 
than the administrative agency itself, will be quite content with the 
handling of the case by the Attorney General in support of the 
agency’s decision until a certain point in the litigation is reached, 





* Report of the Advisory Committee on Rules of Pleading, Practice, and 
Procedure, Convention Bulletin of the State Bar Association of Wisconsin, June 
1944, 
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but may then conclude to step in and protect his own interests— 
as for instance by taking an appeal to the Supreme Court which the 
Attorney General has decided not to take. Any court rule that would 
bar him from such participation merely because he had failed to 
serve a notice of appearance would undoubtedly violate the legisla- 
tive intention. 


Stay of proceedings. Some administrative statutes provide that 
the taking of an appeal shall automatically stay the effectiveness of 
the order appealed from. Other statutes provide exactly the con- 
trary. In Wisconsin there has been little regulation of this subject by 
statute. To avoid the use of appeals merely for purposes of delay 
and temporary frustration, it is desirable that the question of a stay 
or no stay should be left to the judgment of the reviewing court 
under the circumstances of the particular case; and the act so pro- 
vides. Certain specific provisions previously contained in the Se- 
curities Act and the Public Utility Act as to the giving of an under- 
taking as a condition of a stay, have been expressly preserved. 

Record on review. The new act provides that the sole record 
upon review shall be the one made before the administrative tribunal 
and transmitted by it to the court.** Thus trials de novo, or the 
presentation of additional evidence in court, are abolished. The only 
exception is in the case of evidence tending to show the existence of 
irregularities in the procedure before the agency. It is further 
provided, however, that a party who feels that the record should be 
amplified by the presentation of additional evidence may apply to the 
court for leave to present such evidence to the agency itself, and if 
the court is satisfied that the evidence is material and that there were 
good reasons for the previous failure to present it to the agency, the 
court may permit the evidence to be presented before the agency, 
which is then authorized to modify its findings and decision and to 
file with the reviewing court the additional evidence together with 
the new findings and decision if any.** This provision is taken almost 
verbatim from a number of recent federal acts relating to adminis- 
trative agencies.**7 The whole purpose is to require litigants to try 





* Wis. Stat. (1943) §227.17. 

“ Wis. Stat. (1943) §§227.18, 227.20(1). 

“Wis. Stat. (1943) §227.20(1). 

* Wis. Stat. (1943) $227.19. 

* Securities Act and Securities Exchange Act, 15 U.S.Code 77i, 78y; National 
Labor Relations Act, 29 U.S.Code 160(e); Trade Commission Act, 15 U.S.Code 
21, 45(c); Food, Drug and Cosmetic Act, 21 U.S.Code 355(h); Agricultural 
Adjustment Act, 7 U.S.Code 1366; Fair Labor Standards Act, 29 U.S.Code 210; 
Alcohol Administration Act, 27 U.S.Code 204(h); Bituminous Coal Act, 15 US. 
Code 836(b) ; Natural Gas Act, 15 U.S.Code 717r. 
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their cases fully and carefully before the administrative tribunal itself 
and not use that body as a mere stepping stone to the courts. It 
would seem reasonable for the legislature to conclude that the ad- 
ministrative agencies of Wisconsin, taken as a group, have attained 
sufficient standing and public confidence to justify according them 
this degree of dignity and importance. 


Scope of review. The act empowers the court, reviewing the case 
upon the administrative record alone without a jury, to reverse the 
determination of the agency on any one of six grounds, but only if 
the substantial rights of the appellant have been prejudiced. Non- 
prejudicial error, even though it consists of a disregard of one or 
more of the “fair play” procedural provisions of the act itself, is not 
a basis for reversal.** Furthermore, the court is explicitly directed 
to give due weight to the experience, technical competency, and 
specialized knowledge of the agency, as well as discretionary author- 
ity conferred upon it.®® 

The grounds for reversal are: 

(a) That the administrative findings, inferences, conclusions or 
decisions are contrary to the appellant’s constitutional rights or privi- 
leges. This requires no comment beyond pointing out that it is 
further provided that the appellant shall not be foreclosed from rais- 
ing constitutional questions merely because he has applied for or holds 
a license, permit or privilege under the challenged statute. This 
provision, which was not a part of the proposed uniform act as 
originally presented to the legislature but was written in by the 
Assembly committee as the result of a suggestion made at the hear- 
ing on the bill, is intended to reverse the rule of such cases as Gagnon 
v. Department of Agriculture and Markets, 232 Wis. 259 (1939) and 
Moratto v. Harper, 237 Wis. 295 (1941) in order that constitutional 
questions may be freely raised in administrative appeals. 

(b) That the agency has acted in excess of its statutory authority 
or jurisdiction or its determination is affected by other error of law. 
Control of the courts over these subjects has never been questioned. 

(c) That the determination was made or promulgated upon un- 
lawful procedure. This is the provision that puts teeth into the pre- 
ceding sections of the act relating to fair procedure before the admin- 
istrative agency. 

(d) That the determination is unsupported by substantial evi- 
dence in view of the entire record as submitted. 





* Wis. Stat. (1943) §227.20(1). 
* Wis. Stat. (1943) §227.20(2). 
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(e) That the determination is arbitrary or capricious. 

The last two grounds of reversal bring us to the nub of the con- 
troversy that rages throughout the field of administrative law, as to 
the extent to which the courts should be empowered to review admin- 
istrative determinations of fact. The subject is so large and has been 
so thoroughly canvassed by courts and legal writers in recent years, 
that a discussion of its pros and cons would be quite out of the ques- 
tion here. Suffice it to say that the recent emergence of the “sub- 
stantial evidence” rule has supplied a middle ground to which courts 
and legislative bodies have been increasingly giving adherence of 
late, and that upon close examination of the trend of decisions even 
prior to the announcement of the “substantial evidence” rule it will 
be found that a rule of that general tenor is what most courts have 
been aiming at regardless of the seeming breadth or narrowness of 
the review contemplated by the particular statute under considera- 
tion. 

“Substantial evidence” was defined by the Supreme Court of the 
United States in 1938 in the following language :”° 


“Substantial evidence is more than a mere scintilla. It 
means such relevant evidence as a reasonable mind might 
accept as adequate to support a conclusion. * * * Mere un- 
corroborated hearsay or rumor does not constitute substantial 
evidence.” 


The case in which this definition was announced arose under the 
National Labor Relations Act, which on its face makes the findings 
of fact of the board conclusive “if supported by evidence.” The 
court held that the word “evidence” means substantial evidence as 
defined by the court. Promptly thereafter the Supreme Court of 
Wisconsin—which only a few months earlier had declined to recog- 
nize the term “substantial evidence” as applied to the Wisconsin 
labor relations act™\—adopted both the federal definition and the 
federal doctrine that an order is not supported by any evidence unless 
that evidence is “substantial.’’* A little iater the New York Court 





* Consolidated Edison Co. v. National Labor Relations Board, 305 U.S. 197, 
229, 230; 83 L.Ed. 126, 140; 59 S.Ct. 206, 217 (1938). 

™ Wisconsin Labor Relations Board v. Fred Rueping Leather Co., 228 Wis. 
473, 492-494, 279 N.W. 673 (1938). 

 Jasperson v. Industrial Commission, 231 Wis. 142, 146, 285 N.W. 391 
(1939) ; Folding Furniture Works v. Wisconsin Labor Relations Board, 232 Wis. 
170, 188-189, 286 N.W. 875 (1939); State Y.M.C.A. v. Industrial Commission, 
235 Wis. 161, 164, 292 N.W. 324 (1940); E. G. Shinner & Co. v. Wrabetz, 235 
Wis. 195, 202-203, 292 N.W. 902 (1940). 
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of Appeals, in connection with adopting the same rule, had occasion 
to consider whether the words “such relevant evidence as a reason- 
able mind might accept as adequate to support a conclusion” mean 
that the existence of a single bit of directly probative testimony will 
foreclose the court from examining further into the record regard- 
less of the extent to which such testimony may be disproved or 
impeached ; and the court held that the existence of substantial evi- 
dence must be determined upon a consideration of the entire record, 
saying :*3 


“There is often greater difficulty in applying the test than 
in formulating it. The evidence produced by one party must 
be considered in connection with the evidence produced by 
the other party. Evidence which unexplained might be con- 
clusive may lose all probative force when supplemented and 
explained by other testimony: The board must consider and 
sift all the evidence—accepting the true and rejecting the false 
—and must base inferences on what it has accepted as true. 
Choice lies with the board, and its finding is supported by the 
evidence and is conclusive where others might reasonably 
make the same choice.” 


Such is the concept of ‘substantial evidence” which has now been 
written into the Wisconsin law of administrative procedure ; namely, 
the administrative finding is reversible if “unsupported by substan- 
tial evidence in view of the entire record as submitted.” While this 
may seem at first sight to be a considerable departure from the idea 
of a trial de novo in court, as provided for example in the railroad 
and public utility laws prior to the passage of the new act, in real 
truth little or no change has been made even in that field, for the 
reason that the Supreme Court of Wisconsin—in common with the 
courts of many other states—always declined in cases of that type 
to go farther than to ascertain whether the administrative finding 
had a rational basis in the evidence.** As an example of this attitude, 
the court said in a public utility valuation case in 1939:75 


“The determination of this question is one of fact, and we 
see no ground upon which it can be said that there is no evi- 
dence to support the finding of the commission.” 





"Stork Restaurant, Inc. v. Boland, 282 N.Y. 256, 26 N.E.(2d) 247, 255 
(1940). 

™This subject was discussed at some length by the present writer in a 
treatise on “Judicial Review of Administrative Determinations in the States”, 
published as a part of a brochure on administrative law issued by the Section of 
Judicial Administration of the American Bar Association in August 1943. 

Wisconsin Power & Light Co. v. Public Service Commission, 231 Wis. 390, 
408, 284 N.W. 586 (1939). 
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And in the telephone rate case decided in the same year the court 
said, discussing the terms “unlawful or unreasonable” which consti- 
tuted the grounds of reversal under the Public Utility Law :7 


“Without entering into any metaphysical discussion as to 
the meaning of the word ‘unlawful’ it is sufficient for our pur- 
pose to say that it means not according to law, and that ‘un- 
reasonable’ means not based upon reason, arbitrary, capri- 
cious, absurd, immoderate or extortionate.” 

If it was necessary to establish error of as serious a character as 
this in order to disturb a finding of the Public Service Commission 
under the pre-existing statute, certainly the new statute adopting the 
substantial evidence rule is at least as favorable to the appellant as 
the old one, if not more so. 

As to the added ground of reversal, that the administrative de- 
termination must be set aside if “arbitrary or capricious,” that is a 
phrase often used by the courts in describing action which is so 
wanting in rational basis as to be explainable on no other theory than 
that of bias, bad faith, or purely despotic exercise of power. The 
presence of this language in the statute may not add much if any- 
thing to the phrase “unsupported by substantial evidence in view of 
the entire record as submitted,” yet it may on occasion enable the 
courts to reach and correct flagrant abuses of administrative author- 
ity even if some evidence having the attribute of “substantiality” is 
to be found in the record. 


Disposition of case by court. The act provides that if any of the 
six grounds of reversal exist, to the prejudice of the appellant, the 
circuit court may “reverse or modify” the decision,” and that the 
final judgment of the circuit court may be reviewed by the Supreme 
Court upon an appeal taken within thirty days after notice of the 
entry of the judgment.’* At first sight the provision as to modifica- 
tion of the administrative determination may seem to offend against 
the rule, stated in a number of Wisconsin cases, that a court may not 
participate in the administrative process but may only affirm or re- 
verse the determination of the agency.”® In many states the courts do 
not hesitate to exercise a power of modification when expressly 





™ Wisconsin Telephone Co. v. Public Service Commission, 232 Wis. 274, 288, 
287 N.W. 122 (1939). 

™ Wis. Stat. (1943) §227.20. 

™ Wis. Stat. (1943) §227.21. 

™ Modern System Dentists v. Board of Dental Examiners, 216 Wis. 190, 201, 
236 N.W. 922 (1934); United Shoe Workers v. Wisconsin Labor Relations Board, 
227 Wis. 569, 574, 279 N.W. 37 (1938); School District v. Callahan, 237 Wis. 
560, 578-581, 297 N.W. 407 (1941). 
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conferred by statute.*® The actual application of the Wisconsin rule, 
however, has occurred only in cases of what is known as quasi-legis- 
lative as distinguished from quasi-judicial determinations of admin- 
istrative bodies. To attempt a classification of administrative activity 
as between those two fields, in a general statute such as the one here 
under review, would be an exceedingly lengthy and difficult process ; 
the subject is really one for judicial consideration in cases as they 
arise, rather than one for precise legislative definition. Furthermore, 
the Wisconsin court, in connection with its statement of the rule 
against permitting the court to participate in the administrative pro- 
cess, has recognized that a power of modification may exist under 
extraordinary circumstances—a modification based, for instance, 
upon some undisputed fact.*' Thus the provision in the procedure 
act as to judicial modification of administrative orders is proper for 
at least some types of cases, though it may be necessary for the Su- 
preme Court to establish the definite constitutional limitations within 
which that provision may be permitted to operate. The act contains 
a separability clause, to the effect that the invalidity of any provision 
of the act or its application to any person or circumstances shall not 
affect other provisions which can be given effect without the in- 
valid provision. 


Conclusion 


The act which has been reviewed in this article is the product of 
earnest thought given to the subject of state administrative procedure 
and review over a period of several years by highly qualified stu- 
dents and practitioners in this field. It does not represent simply the 
views of any one man or any one section of the country.** Being 





See for example such cases as State v. Du Val County, 79 So. 692 (Fla. 
1918) ; Industrial Commission v. Johnson, 172 Pac. 422 (Colo. 1918); Franklin 
v. Litch, 146 N.E. 845 (Ind. 1925); Johnson v. Department of Labor, 2 Pac.(2d) 
67 (Wash. 1931); Poteau v. American I. Oil & Gas Co., 18 Pac.(2d) 523 (Okla. 
1932). 

“ United Shoe Workers v. Wisconsin Labor Relations Board, 227 Wis. 569, 
575, 279 N.W. 37 (1938). 

"Wis. Laws 1943, c. 375 $97. 

The committee of the Section of Judicial Administration which did the 
initial work on the proposal in 1938 and 1939 was composed of two members 
from Wisconsin and one each from Michigan, Ohio, Arkansas, and North Caro- 
lina. 64 American Bar Association Reports at page 434. The committee of the 
National Conference of Commissioners on Uniform State Laws, which worked 
out the draft that was presented to and passed by the Wisconsin legislature, 
included one member of the previous committee (Dean Stason of the University 
of Michigan Law School) and one member from each of the states of Kentucky, 
Ohio, Kansas, Missouri, Iowa, California and South Dakota. 
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pioneer legislation, it undoubtedly falls short of perfection, but time 
and experience will disclose its deficiencies, and amendments can 
easily be made. It has already been suggested by counsel for the 
Public Service Commission that there should be a provision for 
motions in the circuit court to dismiss appeals where the appellant 
is claimed to have insufficient interest to authorize the appeal. While 
the need for such a provision would appear to be doubtful in view 
of the fact that motions of this kind have always been entertained in 
the Supreme and Circuit Courts without the aid of any statute,** 
nevertheless this and other serious proposals for improvement of the 
act should receive careful consideration by committees of the bar and 
of the legislature, to the end that in Wisconsin the administration of 
justice in the field of administrative law may attain the maximum of 
effectiveness and fairness. 





“Clark v. Hill, 208 Wis. 575, 243 N.W. 502 (1932); Powers v. Powers, 145 
Wis. 671, 130 N.W. 888 (1911). 








THE WORK OF THE WISCONSIN SUPREME COURT 


INSURANCE 
P. N. Snodgrass 


No attempt has been made to review and analyze all recent Su- 
preme Court decisions involving insurance. Only decisions which 
are of unusual interest or involve new questions of law are reviewed. 


A. CONSTRUCTION OF POLICY 


In the case of Merritt v. Great Northern Life Insurance Com- 
pany’ the Court construed a limited form of accident policy. This 
case is of interest because similar type policies have been sold through 
newspapers and radio advertising and are quite generally held by the 
public. The insuring clauses relating to injury read as follows: “(a) 
By the wrecking of any automobile of the exclusively private pas- 
senger type * * * in which the insured is riding as driver or pas- 
senger * * *. (b) by being struck, knocked down or run over while 
standing or walking in or upon an open public street or highway by 
any automotive vehicle.” On the back of the policy in large heavy 
type was printed some descriptive material which contained the 
following language: “The policy goes further than that and within 
the limits of your policy agrees to pay for your injuries in conse- 
quence of your being struck, run down or run over by an automobile 
on the public streets or highways.” The plaintiff had driven his auto- 
mobile onto the shoulder of the highway off of the concrete and 
stopped to clear off his windshield. While standing on the left run- 
ning board, he was struck by a truck which came from his rear and 
thrown to the ground and injured to such an extent that he died the 
following day. No part of the truck struck the automobile. The 
Court held that this language was open to more than one construc- 
tion and applied the familiar rule that in case of reasonable uncer- 
tainty, doubt or ambiguity, policies of insurance which are not stand- 
ard policies, that is, prescribed by statute, are construed strictly or 
more strongly against the insurer and cite among other cases Vino- 





* 236 Wis. 1, 4 N.W. (2d) 26 (1940). 
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grad v. Travelers Protective Association.2 The dissenting opinion 
written by Judge Fowler takes the position that there is no uncer- 
tainty or ambiguity in the language; that under the coverage clause 
of the policy, plaintiff’s decedent in this case either had to be a mo- 
torist in a car that was injured in a collision with another vehicle 
or a pedestrian in order to be within the coverage ; that the plaintiff’s 
decedent was not a pedestrian but a motorist, and the car in which 
he was riding was not injured and therefore concluded that there was 
no liability under the policy. 

It would seem that the majority opinion strains the ambiguity 
rule in order to arrive at its decision and that the language does not 
create an uncertainty or ambiguity, as stated in the dissenting opin- 
ion. 

In Culver v. Webb* the Court construed a garage liability policy 
known as the National Standard Garage Liability Policy. T. B. 
Webb was the manager of a garage and sales agency and was insured 
under a garage policy under the name of T. B. Webb doing business 
as Webb Auto Sales. At the time of the accident an automobile 
owned by the Webb Auto Sales was being driven by Douglas Culver 
on a pleasure trip. The question involved was whether a garage 
policy was subject to the requirements of Section 204.30 (3), which 
would require that the omnibus coverage clause be imported into the 
policy. Under the terms of the policy the insurer agreed to pay all 
sums which the insured shall become obligated to pay by reason of 
liability imposed by law for bodily injury “arising out of such of the 
operations hereinafter defined as are indicated by specific premium 
charge or charges.” Division One of that portion of the policy 
labeled “Definition of Operations” reads as follows: “The owner- 
ship, maintenance, occupation or use of the premises here in desig- 
nated, including the public ways immediately adjoining, for the pur- 
pose of automobile dealer or repair shop, and all operations either on 
the premises or elsewhere which are necessary and incidental there- 
to * * * *” and then: “and the ownership, maintenance and use of 
any automobile for any purpose in connection with the above defined 
operations, and also for pleasure use.” The opinion then discusses 
and analyzes the case of Mauel v. Wisconsin Automobile Insurance 
Company* in which case it was held that the omnibus coverage pro- 
vision prescribed by Section 204.30 (3) is not required to be incor- 
porated into a garage policy. The Court points out that the con- 





2217 Wis. 316, 258 N.W. 787 (1935). 
*244 Wis. 478, 12 N.W.(2d) 731 (1944). 
*211 Wis. 230, 248 N.W. 121 (1933). 
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struction in the Mawel case was not arrived at without some difficulty 
and was not an obvious construction. In Ederer v. Milwaukee Auto- 
mobile Insurance Company® and Paine v. Finkler Motor Car Com- 
pany® the Court held that the omnibus coverage clause imported into 
policies by Section 204.30 (3) did not apply to make public garages 
or their agents additional insureds. The Court then goes on to say 
that the difficulty arises from certain statements in the Mauel case 
which seem to imply that there are only two varieties of policies, 
“The privately owned car policy” which is affected with the omnibus _ 
coverage and the other known as “public garage policy” which is 
excluded therefrom. The Court then says that it was not intended 
by the language in the Mauel case to hold that unless a liability policy 
described a particular automobile and unless its owner is not the 
owner of a garage, the omnibus coverage is not imported into the 
policy, but the Court simply was attempting to describe two general 
types of policies. The Court then goes on to say that the mere fact 
that the holder of a liability policy happens to be the owner of a 
garage is not of any significance and a statutory attempt to attach 
legal consequences to it would raise serious constitutional objections 
based upon a claim of arbitrary classification. The court concludes 
that the statutory purpose is to draw distinction between a policy 
issued to a garage to cover liabilities arising out of the general oper- 
ations of the garage business and one issued to protect the owner 
of an automobile as such from liability for the operation of that auto- 
mobile ; that in this case the insurance company by including a cov- 
erage of the owner of the garage for pleasure purposes has intro- 
duced into the standard garage policy the essential features of those 
policies which under Section 204.30 (3) are required to include the 
omnibus coverage clause and that by assuming to insure Webb 
against liability arising out of the operation of his car for pleasure, 
the insurer to the extent of this obligation has created a “privately 
owned car policy” and therefore the omnibus coverage clause was 
applicable. Culver, the driver, became an additional insured under 
the policy and within the limits of the policy was entitled to coverage 
as such insured. 





*220 Wis. 635, 265 N.W. 694 (1936). 
*220 Wis. 9, 264 N.W. 477 (1936). 
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B. UNCONDITIONAL AND SOLE OWNERSHIP 


In Miller v. Yorkshire Insurance Company’ plaintiff held title to 
certain property under a tax deed which was fair on its face and 
purported to convey and did convey an absolute estate in fee simple. 
Plaintiff had a fire insurance policy on the property which con- 
tained the following provisions: “This entire policy shall be void 
unless otherwise provided by agreement in writing added hereto,— 
(a) if the interest of the insured be other than unconditional and 
sole ownership.” The defendant insurance company claimed that the 
title to the property was open to successful attack and that an action 
had begun at the time the policy was issued. The action later re- 
sulted in a judgment requiring the plaintiff to execute a quit claim 
deed of the premises to the parties legally entitled thereto. The 
Court held that an estate is unconditional when the quality of the 
estate is not limited or affected by any condition, and that the word 
condition as used in the fire insurance policy did not refer to a situa- 
tion such as was involved in this case. The Court states that the 
plaintiff’s title was defective but not conditional. 


C. COOPERATION 


Our Court in numerous cases has defined the duty of an insured 
under the terms of the cooperation clause in liability policies, see 
Buckner v. General Casualty Company,® Hunt v. Dollar,® Hoffman v. 
Labutzke.© In the case of Jenkinson v. New York Casualty Com- 
pany™ the issue was raised by the insurance company because of the 
insured’s refusal to verify the answers which had been prepared by 
the insurance company from statements given to the company by the 
insured. As is so frequently the case where lack of cooperation is an 
issue, the plaintiff was the wife of the insured. In reporting the 
accident to the company, Meyers, the insured, had stated that he 
was crowded off the road by a car coming from the opposite direc- 
tion and caused to leave the highway and tip over. Later on, in con- 
nection with an investigation by defendant insurance company through 
the office of two of its attorneys, statements were given by Meyers 
that as he was proceeding on his own side of the highway and driv- 
ing carefully, he was struck when a car coming from the opposite 





°237 Wis. 551, 297 N.W. 377 (1941). 

* 207 Wis. 303, 241 N.W. 342 (1932). 
*224 Wis. 48, 271 N.W. 405 (1937). 

* 233 Wis. 365, 289 N.W. 652 (1940). 
4241 Wis. 328, 6 N.W.(2d) 192 (1942). 
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direction suddenly pulled out into his line of travel to pass another 
car. These facts were incorporated into the answer and presented 
to Meyers for verification. In the meantime he had hired his own 
attorney, refused to verify the answers or to give any assistance 
to the defendant insurance company, and the insurance company 
then tendered the defense back to Meyers. Later Meyers filed an 
answer through his own attorney denying negligence on informa- 
tion and belief. The defendant insurance company contended on the 
trial that either Meyers had deliberately falsified in his two state- 
ments to the company or if he was then telling the truth, that he 
failed to cooperate by refusing to verify an answer based on these 
statements. The Court held that from the undisputed facts there 
could be no question as to the duty of Meyers to disclose fairly, 
frankfully and truthfully, material information concerning the acci- 
dent. If the information furnished was true, Meyers had no excuse 
for his refusal to verify the answer. If the statements were false, 
he then violated the cooperation clause of the policy by furnishing 
false information. The Court then concluded that a knowing and 
willful refusal to verify an answer in order that the insurance com- 
pany may defend an action against him constitutes a failure to co- 
operate and a breach of the conditions of the policy. '* 

The Court distinguishes the case of Buchberger v. Mosser® in 
which the insured filed false statements upon the solicitation of 
the insurance company and upon representations that these state- 
ments were necessary to defend the case upon the grounds that this 
was Over-cooperation rather than a failure to cooperate. 


D. POWERS AND DUTIES OF THE COMMISSIONER 
OF INSURANCE 


In the case of Duel, Commissioner of Insurance v. State Farm 
Mutual Automobile Insurance Company and the case of State 
Farm Mutual Automobile Insurance Company v. Duel the Court 
exhaustively discusses the powers and duties of the Commissioner of 
Insurance with reference to the licensing of foreign insurance cor- 
porations and the construction of the reserve statutes. 





Luntz v. Stern, 135 Ohio St. 225, 20 N.E.(2d) 241 (1939); Coleman v. 
Amsterdam Casualty Company, 247 N.Y. 271, 160 N.E. 367 (1928). 

“236 Wis. 70, 294 N.W. 492 (1940). 

“240 Wis. 161, 1 N.W.(2d) 887 (1942). 

244 Wis. 429, 12 N.W.(2d) 696 (1944). 
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The Wisconsin statutes involved are Section 201.34 (1) %® re- 
ferring to the commissioner’s power and authority in connection 
with the licensing of insurance companies and Section 201.18 (1) 7” 
and Section 204.27 18, setting forth the reserve requirements for in- 
surance companies operating in this State. 

The controversy arose from the refusal of the insurance com- 
missioner to renew the insurance company’s license. Omitting any 
discussion of procedural questions involved, the basis of the contro- 
versy is substantially as follows: The defendant insurance company 
in addition to the charge which it designated a “premium” collected 
a membership fee for which it purported to give no insurance and 
in respect to which it set up no reserve. Part of this membership 
fee was retained by the soliciting agent and the balance was paid in 
to a separate corporation. No person could become eligible for in- 
surance in the company until he had paid the life membership fee, the 
amount of which varied for different classes of automobile insur- 
ance. This fee was considered by the company to be wholly separate 
and distinct from the premium charged in connection with the policy. 
Once a membership was paid for any given coverage, the insured 
was never required to pay it again, although he might drop his policy 
and later reinstate. In the event the policy was cancelled before 
expiration, the insured was entitled to no return of any part of this 
membership fee as it was fully earned when written. 

The commissioner’s contention was that this simply constituted 
a splitting of the premium whereby part of the ordinary acquisition 








* Wis. Stat. (1943) §201.34(1), provides as follows: “(1) The commissioner 
shall upon being satisfied by investigation that any insurance company applying 
for license or relicense has fully complied with all provisions of law, and that its 
methods and practices in the conduct of its business and the character and value 
of its assets are such as to safeguard the interests of its policyholders and the 
people of the state, issue to such company a license to transact business in this 
state, and shall renew the same from year to year so long as such company shall 
meet all requirements of law... .” 

Wis. Stat. (1943) §201.18(1) provides: “The unearned premium or re- 
insurance reserve for every insurance company when no other statutory provision 
is made therefor, shall be computed by the commissioner by setting up fifty per 
cent of the premiums received on ali risks that have one year or less to run, 
and pro rata of all premiums on risks that have more than one year to run. 
In the case of perpetual risks or policies, the whole amount of premium paid 
shall be set up as a reserve. . 

#8 Wis. Stat. (1943) $204. 27 provides: “In computing the reserve liability of 
casualty insurance and surety corporations the commissioner shall make such 
calculations as in his judgment are equitable and just to both policyholders and 
the company; provided, that such liability so determined shall not be less than 
fifty per cent of the premiums written in the company’s policies.” 
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cost of a policy was called a membership fee and that under the 
Wisconsin statutes this membership fee must be considered part of 
the entire premium and an unearned premium reserve set up on the 
entire premium, including the membership fee. The Court goes on to 
point out that the membership fee is part of the ordinary acquisition 
expense of the policy and that it was the statutory purpose to in- 
clude in the term “premium” all sums which must be paid before 
insurance protection is granted and which are exacted to defray the 
cost of insurance protection. The Court points out that to construe 
the statute otherwise would put it within the power of insurers 
to set their own reserve requirements by redefining “premium”. The 
Court therefore concluded that the exaction of the membership fee 
is in violation of the statutes and that the amount so collected as 
a membership fee must be included in the total premium charged 
and a reserve set up on the entire amount so charged. 

The Court also pointed out that the question under the reserve 
section of the statute was not the general soundness of the com- 
pany or the sufficiency of its assets, because no question was raised 
as to the soundness of the company, but whether the insurance plan 
of the company was in violation of the statutes. 

The company also contended on rehearsing that the holding of 
the court sustaining the commissioner’s powers violated the com- 
pany’s constitutional rights, but the Court held that the statutes 
constitute a reasonable exercise of the power of the state to regulate 
insurance policies in order to promote the solvency and providence 
of the contract and to prevent forfeiture and discrimination and that 
they neither constitute an unreasonable or arbitrary interference 
with the right of contract nor impair the obligation of contracts. 

Subsequent to the decision in this case, the company changed 
its method of operation in the State of Wisconsin and charged a 
flat premium for its insurance without any requirement as to mem- 
bership fee and set up a reserve on its unearned premium in com- 
pliance with the Wisconsin statutes. It made no change in its method 
of doing business in other states and continued to exact a member- 
ship fee-in addition to the “premium” and set up no reserve in its 
statement for anything except the premium, excluding the member- 
ship fee. 

The second case involves the right of the company to a license 
in view of the fact that in connection with its Wisconsin business it 
complies with the requirements of the Wisconsin statutes as con- 
strued by the former case. 
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The commissioner’s contention in the second case was that the 
reserve required by Section 201.18 (1). is to cover the overall liabil- 
ity of the company. The company contends that this reserve is not to 
cover the company’s overall liability, but only its liability to return 
to its policyholders their unearned premium in case of cancellation 
of their policies; and that, as in other states, the membership fees 
are not subject to return as unearned premiums in the case of can- 
cellation, there is no need or occasion to include a percentage of 
these fees in the reserve set up to secure a return of unearned 
premiums. 

The Court stated that it was decided in the former case that 
before the company could have a license to do business in this state, 
it had to set aside a reserve comprising fifty per cent of what it 
designated as premiums and fifty per cent of the membership fees 
in order to meet the requirements of the statute and that this applied 
to all premiums and membership fees collected by the company and 
not only those collected in the State of Wisconsin. The Court points 
out that the statute requires a designated amount of reserve to be 
maintained wholly independent of the company’s solvency in the 
sense that its assets equal its overall liabilities and that unless the 
amount designated by the statute is set up as the reserve required 
by the statute, it cannot have a license to do business in this state, 
no matter how much the assets of the company exceed its liabilities. 

It would seem, from a reading of the statutes involved, that 
the Court arrived at the only possible conclusion it could reach and 
that the construction asked for by the company would make it possi- 
ble for foreign insurance corporations to comply with the statutes of 
Wisconsin and yet operate in such a manner in other states as to 
impair their solvency and their ability to fulfill their contracts in 
Wisconsin, without any restraint or control by the commissioner of 
this state. Let us assume, for instance, that a company writing a 
large volume of business in some other state, and a small volume in 
Wisconsin, was allowed to allocate two-thirds of the total charge 
to membership fee and one-third to premium. Obviously, the solv- 
ency of the company would be determined by the large volume of 
business over which the Wisconsin commissioner would have no con- 
trol if defendant’s contention are sustained. The overall purpose of 
the statute is to insure the solvency, so far as possible, of companies 
doing business in Wisconsin. The fact that a perfectly solvent com- 
pany is operating in violation of the statute cannot justify the viola- 
tion, because the next company involved may be hopelessly insolvent 
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by reason of the very acts which constitute a violation. The State 
of Wisconsin has been a leader in adopting statutes and rules to 
safeguard policyholders, and to adopt the construction of the statute 
proposed by the company would weaken, if not nullify the authority 
of the commissioner to safeguard the rights of Wisconsin policy- 
holders. 











THE SIGNIFICANCE OF ROMAN LAW FOR THE 
AMERICAS AND ITS IMPORTANCE TO INTER- 
AMERICAN RELATIONS 


Hans KIrRCHBERGER 


I. INTRODUCTION 


Of the various systems of law which have come into existence 
throughout the centuries the two most significant are the Roman or 
Civil law and the English or Common law. One could add the 
Mohammedan law, which covers broad areas in Northern and Cen- 
tral Africa, Western and Southern Asia, and Mohammedan India. ? 
Mohammedan law is based in some measure upon the Koran; but 
it would be erroneous to assume that the greater part of the Mo- 
hammedan law can be found in the Koran. Apart from a few legal 
rules and principles, as for instance on oaths, divorces, usury, writ- 
ten contracts, orphans, marriage, intestate succession, and wills, con- 
tained in the Koran, it might even be said that the central principles 
and common rules of Mohammedan law are “nothing but the Roman 
law of the Eastern Empire in an Arab dress.” ? 

The Roman law, or as it is sometimes called, the Civil law, 
originated as the local law of the City of Rome, applicable exclusive- 
ly to Roman citizens. It was gradually converted into a general 
law for the greater part of the civilized world. Rome became an 
empire in 27 B.C. The Empire of the West came to an end in 
the fifth century ; the Empire of the East was destroyed in 1453 when 
the Turks conquered Constantinople, the same city in which the 
Roman emperor Justinian, in the 6th century, promulgated the 
Corpus Turis Civilis, as his comprehensive codification of all Roman 
law was later called. Yet in spite of the fall of Rome in the fifth cen- 





1 See F. A. Ogg, European Governments and Politics (2d ed. 1939) 322. 

*S. Amos, The History and Principles of the Civil Law of Rome (lst ed. 
1883) 415 and A. C. Ramos, The Roman Law in the Philippines (1929) 9 Phil. 
L. J. 185. For more details see Th. P. Ion, Roman Law and Mohammedan 
Jurisprudence (1907/08) 6 Mich. L. Rev. 44-52, 197-214, 371-396; J. Th. Vance, 
The Background of Hispanic-American Law (1st ed. 1937) 61 ff. 
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tury and the decline of the Roman Empire of the East in the fifteenth 
century, Roman law is still alive. “The conquest of the world by the 
Roman Empire,” said* the late Professor A. S. Wheeler of Yale 
University, “has passed away, but the conquest of the world by 
Roman law has not passed away and there is no sign that it will 
pass away so long as mankind endures. It rules today a wider 
empire than the Caesars ever knew, and its empire is ever widening.” 

Since Wheeler spoke these words, the areas covered by Roman 
law in modernized form have increased * considerably. Modernized 
Roman law exercises dominion in every state in continental Europe 
(not including England and Russia), and is the law today of, for 
instance, Abyssinia, China, Egypt, Japan, South Africa, the Philip- 
pines,> Turkey, and, in the Western Hemisphere, of Quebec, Louis- 
iana, Mexico and all the countries of Central and South America, 
and the West Indies, including Cuba and Puerto Rico. 


II. THE MAIN DIFFERENCES BETWEEN THE COMMON 
AND CIVIL LAW SYSTEMS 


The purpose of every genuine law system is to provide a basis 
for the administration of justice. In this Common law and Civil 
law agree: “There is no difference in the ultimate aims and goals 
of the two systems of jurisprudence: their common objectives are 
justice and order, and life made reasonably secure, happy and free.” ® 

The two systems differ, however, in the means of reaching these 
aims. « 


1. Common Law. 


The English Common law in contradistinction to the former 
so-called Common German law, prevailing in Germany from the six- 
teenth to the nineteenth century, and in contrast to Modern Civil 
law, is an unwritten law. It “embraces those rules of civil conduct 
which originated in the common wisdom and experience of society, 





*See Ch. P. Sherman, Roman Law in the Modern World (1st ed. 1917) 
Vol. I, 14. 

“Cf. W. L. Burdick, Principles of Roman Law and their Relation to Modern 
Law (1938) 1, 7, 8; C. S. Lobinger, Modern Expansion of the Roman Law 
(1932) 6 U. of Cin. L. Rev. 152-84. 

*Cf. A. C. Ramos, Roman Law in the Philippines (1929) 9 Phil. L. J. 
185-189. 

* J. M. Lashly, Law in the Western Hemisphere, (1941) 27 A.B.A.J. 272-274. 
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became in time established customs as! finally received judicial 
sanction and affirmance in the decisiows of the courts of last re- 
sort”? 

Furthermore, Common law contrasted with Civil law, can be char- 
acterized as a judge-made law. “The King’s judges,” said Sir 
Frederick Pollock® “and they alone, had power to lay down what 
the general custom of England, in other words the Common law, 
for the terms are synonymous in our books, must be taken to be.” 
A striking feature of the Common law system—at least from the 
viewpoint of a Civil law jurist—is the doctrine of stare decisis. The 
doctrine implies that a decision once made by a judge as to what 
Common law is, shall become a precedent to be followed in similar 
cases until it is set aside by a higher court, or until a statute settles 
the matter. Consequently “the judgment of a Common law court 
looks forward as well as backward. It not only ends the strife of the 
parties but lays down the law for similar cases in the future.” ® 


2. Civil Law. 

Modern Civil law is written law passed by way of legislature. 
A distinguishing feature of Civil law is its codification, i.e., it is 
compiled into so-called codes given statutory force. A code is not 
simply a casual collection of statutes, it is a systematic, i.e., organized 
and coherent body of abstract principles or rules of law. David Dud- 
ley Field 2° describes codification in these words: “To reduce the 
bulk, clear out the refuse, condense and arrange the residuum, so 
that the people and the lawyer, and the judges as well, may know 
what they have to practice and obey—this ‘s codification, nothing 
more and nothing less.” 

The only task of the Civil law judge is to decide the case at 
bar. He may look into decisions of his own or other courts, and 
he ordinarily does so whenever a statutory rule needs interpretation. 
And he is by no means forbidden ™ to quote such decisions as well 
as commentaries or treatises or opinions of jurisprudents. But, and 
this is the fundamental difference between Common and Civil law, 
previous decisions are not binding except between the contending 
parties. A Civil law judge is not competent to issue legally binding 
decisions. The peculiar effect of a civil law judgment consists in 





™W. C. Robinson quoted by F. W. Maitland and F. C. Montague, A Sketch 
of English Legal History (1st ed. 1915) 21%. 

*Id. p. 85. 

* Id. pp. 84-85. : 

% See Sherman, op. cit. supra note 3, §15. 

“Jd. p. 402, n. 327, states erroneously that “continental European judges 
are forbidden to cite cases (decisions) in their judgments.” 
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its judicial force in contrast to the legal force which, in civil law 
countries, emanates from the laws only. As a consequence of the 
judicial force of a judgment, a controversy settled by a final de- 
cision becomes res iudicata. The so-called positive function of res 
iudicata is explained in Digest 1, 5, 25 in these words: Res iudicata 
pro veritate accipitur, or in translation: “The judgment of a court is 
accepted as the truth.” This Roman law principle has remained 
unchanged throughout the centuries. Las Siete Partidas,’* for in- 
stance, provides in Part VII, Titlke XXXIV, Rule XXXII: “More- 
over, we decree that where judgment has been rendered in a case 
from which no appeal can be taken, it shall be considered true.” 
Articles 1350 and 1351 of the Code Napoleon speak of the authority 
of “chose jugée’”’. Sentence 1 of Article 1351 reads in translation as 
follows: “The authority of the decided matter (chose jugée, 1.e. res 
iudicata) is acknowledged only in regard to the object of the deci- 
sion.” Article 1251, paragraph 2 of the Spanish Civil Code provides: 
“Only a sentence obtained in a suit for revision shall be effective 
against the presumption that a final judgment is true.” According to 
Article 1252 of the Spanish Civil Code, this presumption of a final 
sentence is effective in another suit if between the case determined 
by the sentence and that in which the presumption is invoked there 
is the most perfect identity between the things, the causes and the 
persons of the litigants, and the capacity under which they litigated. 

There is one passage in Justinian’s Digest which may create the 
impression that the classical Roman law recognized precedents or 
rather the authority of decisions constantly repeated in similar cases 
as a source of the Civil law. Callistratus, a third century jurist, 
is quoted in Digest 1, 3, 38, as making the following statement (Mon- 
ro’s translation): “In fact the reigning Emperor Severus laid 
down that where doubts occur owing to the wording of a statute, 
in such a case custom or the authority of constant decisions given to 
the same kind of effect (rerum perpetuo similiter iudicatarium auctor- 
itas) ought to have the force of a statute (lJex).” If L. B. Moyle’s 
interpretation’’ of the foregoing passage is correct, by res indicatae— 
in contrast to the general meaning of res iudicata, i.e. the final de- 
cision rendered in a particular case—‘“are to be understood those 
ruies of customary law which gained acceptance by the uniformity 





See below p. 260 ff. The English translation of parts of the Partidas, as 
quoted in this article, is taken from S. P. Scott’s translation of Las Siete Partidas, 
published 1931. 

*L. B. Moyle, Imperatoris Iustiniani Institutionum Libri Quattuor, (5th ed. 
1912) 28-29. 
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of their judicial application to individual cases.” In other words, not 
precedents as such, but customs recognized by constant judicial 
decisions belong to the sources of Roman law. Cicero included 
res tudicatae among the sources of Roman law, but Justinian’s Insti- 
tutes in enumerating the various sources of law do not mention 
them. Moreover, in Code 7, 45, 13 Justinian himself states distinct- 
ly that “‘a judgement has to be given, not according to precedents but 
according to statutes (non exemplis, sed legibus iudicandum est).” 
C. K. Allen'** is probably right when he says, with reference to 
Justinian’s statement, that so far as precedents are concerned 
Callistratus’ dictum in Digest 1, 3, 38 “can scarcely be considered as 
representative of Roman theory.” 

Be that as it may. Modern Civil law has never adopted the 
doctrine of stare decisis. Moreover, this doctrine has received em- 
phatic rejection by some Modern Civil law codes. The Civil Code 
of Chile, for example provides '*: “Judicial decisions are not binding 
except with the cases in which they are actually rendered.” It is not 
without interest to notice that the Statute of the Permanent Court 
of International Justice likewise follows the Civil law principle. 
Article 59 of the Statute reads: “The decision of the Court has no 
binding force except between the parties and in respect of that par- 
ticular case.” The object of the Article 59 is “to prevent legal 
principles accepted by the Court in a particular case from being bind- 
ing upon other states or in other disputes.”*® 

In other words, in Civil law, a judicial decision looks backward 
only, not forward. It ends the strife of contending parties and does 
not lay down the law for similar cases in the future.’°4 The judg- 





*¢ C.K. Allen, Law in the Making (3d ed. 1939) 162. For further details 
see Alfred Pernice in Zeitschrift der Savigny Stiftung, Romanistische Abteilung, 


Vol. 20, 144: “. . . not the individual judgements but the jurisdiction is character- 
ized (in Digest 1, 3, 38) as legally binding”; Egon Weiss, ibid. Vol. 33, 226; C.F. 
Miihlenbruch, Lehrbuch des Pandekten Rechts (1839), 107, note 4: “. . . it can 


not be denied that precedents had no binding power (in Roman law); but one 
should not confound mere precedents with rerum perpetuo similiter iudicatarum 
auctoritas (the authority of decisions constantly repeated in similar cases). The 
Romans distinguished strictly one from the other. . .”; G.F. Puchta, Cursus der 
Institutionen (10th ed. 1893), 165: ”. . . the auctoritas rerum iudicatarum (au- 
thority of decided cases) . . is a natural expedient for the interpretation 
(Erkenntnis) of a principle of law which is in some way uncertain .. .”; Carl 
Salkowski, Institutes and History of Roman Private Law (1886), 8. 

“See T. E. Obregén and E. M. Borchard, Latin-American Commercial Law 
(1921) 7. 

1® Case concerning Certain German Interests in Polish Upper Silesia, Collection 
of Judgments of the Permanent Court of International Justice, Series A, No. 7 
(new number 18) p. 19. See also H. Lauterpacht, The Development of Inter- 
national Law by the Permanent Court of International Justice (1934) 11. 

18 Reversal of quotation under 9. 
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ment of a Civil law court has, indeed, the same effect as res iudicata 
had in Roman law. The positive effect of res iudicata, the prin- 
ciple that the judgment of a court is accepted as the truth, has been 
mentioned above. The negative effect, more important than the 
positive one, is stated in Digest 44, 2, 7, 4 as follows (Poste’s trans- 
lation): “The plea of previous judgment is a bar whenever the same 
question of right is renewed between the same parties by whatever 
form of action.” However, precedents are never sources of law in 
the Civil law system, and the Civil law judge who would base his 
decision on precedents instead of law proper would violate his official 
duty. The Code Napoleon is apparently anxious to prevent even any 
enticement to abuse judicial decisions as sources of law. Article 5% 
of the Code Napoleon forbids judges to decide cases by way of gen- 
eral and regulative provisions. The statement of Lord Mansfield 1" 
in Jones v. Randall, Cow p. 39: “Precedents serve to illustrate prin- 
ciples, and to give them a fixed certainty; but the law of England 
which is exclusive of positive law enacted by statute, depends upon 
principles” reflects, indeed, the essence 174 of the Civil law system if 
one changes the words “law of England” to “Civil law.” 





** Code Napoleon, Article 5, reads: Il est défendu aux juges de prononcer par 
voie de disposition générale et réglementaire sur les causes qui leur sont sourmises. 

See J. Williams, The Institutes of Justinian Illustrated by English Law, 
(2d ed. 1893) XXXV, n. 1. 

*™ Some writers are of the opinion that the difference between the Common 
law and Civil law systems on the doctrine of stare decisis is more apparent than 
real, and that in all civil law countries the binding force of precedents is definitely 
recognized in practice in the case of a settled course of decisions; see Burke 
Shartel and Hans Julius Wolff in their valuable article “Civil Justice in Germany,” 
(1944) 42 Mich. L. Rev. 867. I do not share this opinion. The essential point 
és that not even the decisions of the highest court in a civil law country can be 
considered as a source of law. These decisions serve only to illustrate principles 
and rules of law. They will, as John Marshall, C. J. said in Thirty Hogsheads 
of Sugar v. Boyll, 9 Cranch 191, 198, 3 L. ed. 701 (1815), “be received, not as 
authority, but with respect”. 

As to the so-called settled course of decisions of the German Supreme Court 
(Feststehende or Standige Rechtsprechung des Reichsgerichts) it is certainly true 
that no serious judge will overrule the interpretation of a statutory provision laid 
down in a number of decisions of the German Supreme Court without giving 
very substantial reasons for his dissent; see Ernest J. Schuster, The Principles of 
German Civil Law (1907) 13. But the point is that a Civil law judge can over- 
rule principles laid down by himseif or any superior Court without violating the 
law or his duty. Even the different Divisions of the German Supreme Court are 
not bound to follow their own previous decisions in similar cases. T.-y can also 
deliver a judgment dissenting from the previous ruling of any other Division if 
the other Division, having been asked, has declared that it would not maintain 
its previous ruling if a similar case were brought before it. If the other Division 
fs not prepared to give up its previous ruling, the so-called Grand Senate has to 
deliver the opinion of the Supreme Court as a body on the disputed issue in law. 
From the Jegal point of view it does not matter whether there was only one 
previous ruling or a number of previous judgments turned into a so-called settled 
course of decisions. 
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IH. THE IMPORTANCE OF ROMAN LAW 
TO LATIN-AMERICA 


The Civil law of Spanish-America is derived substantially from 
the same sources as Spanish law. These sources, at least the most 
important of them, are likewise the sources of Portuguese law upon 
which the Civil law of Brazil is based. Furthermore, all the Latin- 
American republics codified their law in the nineteenth century, 
and all the Latin-American Civil Codes are modeled on the French 
Civil Code, enacted in 1804. 

The Spanish and French Civil law which forms the basis of all 
Latin-American law are derived from the same source, the Roman 
law. 18 

A short review of the main aspects of French and Spanish legal 
history may illustrate how Roman law, particularly Justinian’s law, 
gradually penetrated France and Spain and induced these countries to 
codify their law on the basis of Roman law. 


1. France. 


The oldest and probably most influential of all modern Civil 
law codes is the Code Napoleon, promulgated in 1804. Prior to 
this code, France had no uniform law. Napoleon Bonaparte spoke’® 
of “that variegated France, without unity of law, rather an assembly 
(réunion) of twenty kingdoms than one single state.” The Southern 
provinces, the so-called pays de droit écrit (country of written law) 
had always preserved the Roman law, more or less modified. The 
Northern provinces, on the other hand, the so-called pays de drott 
coutumier (country of customary law) had developed a customary 
law of Germanic (Frankish) origin. 

Honoré Perouse” mentions “the variety of customs, and that 
fantastic accumulation of confused provisions, arousing at one and 
the same time the complaints of the jurisconsults and the laughter 
of Voltaire,” who said that in traveling through France one changes 
law oftener than one changes horses. 

This chaotic state of affairs in the field of law made it easy for 
cosmopolitan, unified Roman law to penetrate France, especially 
after the rebirth of Justinean law in Italy in the schools of Glossators 
and Commentators from the 12th to the 14th century. 





18 See W. L. Burdick,op. cit. supra note 4, p. 17. 
* See H. Perouse, Napoleon I er et les Lois Civiles (1st ed. 1866) 2. 
Fd: @ 1. 
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The revival of Roman law study in Italy, particularly in Bologna, 
beginning in the middle of the 12th century, spread into the South- 
ern provinces of France, and helped to introduce Roman law into 
the Northern provinces (country of customary law). During the 
13th century universities with law schools as their principal feature 
were founded at Toulouse, Paris and Montpellier.24 At the French 
law schools, Roman law was taught on the basis of Justinian’s Corpus 
Turis Civilis. During the 16th century, the era of the Humanists, 
legal instruction in France reached perhaps its culmination. Cujas, 
the greatest of the Humanist lawyers, Donneau and other distinguish- 
ed jurists flourished at that time. The greatest French jurist of the 
18th century was Pothier. His Pandectae Iustinianae in novum or- 
dinem digestae (Pandects of Justinian digested into new order) 
and his many works on the customary law, notably his book on the 
Custom of Paris and Orleans, presenting substantially Roman law, 
influenced considerably the Code Napoleon. According to Code Civil 
—livre du centenairc, 1804-1904, I. page XX, the present French 
Civil Code contains more of the spirit of Pothier than of Rousseau. *? 

Among the various customs prevailing in northern France, the 
“Custom of Paris”, more and more influenced by Justinian’s Roman 
law, deserves particular consideration. The “Custom of Paris” was 
extended to Quebec and Louisiana, and was even temporarily in 
force in the present areas of Michigan, Wisconsin and Minnesota. 

There had been attempts to codify the law before Napoleon’s 
time. Prior to the “ordonnances générales” of Louis XIV and Louis 
XV, it was Louis XI (1461-1483) who conceived the idea “that 
there should prevail in this kingdom but one custom... and 
that all the customs should be put in one book, written in French, 
to get rid of the craft and oppression of cunning lawyers.”** Louis 
XI or his advisers, obviously, had a notion of unification of French 
law by way of codification. The ordonnances of the two Louis, 
mentioned above were indeed steps toward a uniform and codified 
law. But, eventually, the old regime failed 75 in its aim te unify 
all French law. After the downfall of the monarchy, the French 
republic took up the task at once. By the decree of July 5, 1790, 
and by the constitution of 1791, the first national assembly had 





™ See Sherman, op. cit. supra note 3, p. 228. 

* Id. p. 238 and n. 122. 

* See Burdick, op. cit. supra note 4, p. 46; cf. Coburn v. Harvey, 18 Wis. 147 
(1864). 

™“ Cf. Sherman, op. cit. supra note 3, p. 238. 

“Id. p. 241. 
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decided that there should be made a Code of civil laws common 
to the whole kingdom (d tout le royaume).?* But the progress of 
the intended codification was retarded until Napoleon Bonaparte, 
then First Consul, took over the work. Convinced that nothing 
would better meet the needs of the country than a Civil code, Bona- 
parte was anxious to finish the work of codification immediately. 
“It is necessary that all should be terminated within five days,” 
he told representatives of the Holy See. On the other hand, on 
July 14, 1801, the anniversary of the fall of the Bastille, he ad- 
dressed the people with these words: “A Code Civil matured by 
the wise slowness of the discussions, will protect your property 
and your rights.” 27 On March 21, 1804, the new code was pro- 
mulgated as the “Code Civil des Frangais”’. A few months later the 
French Empire was established; Napoleon was proclaimed Em- 
peror, and in 1807 the new code was named the Code Napoleon. 
Since then, the Civil Code has been amended and modified, but 
the general outline including the original nuraber of articles has 
been preserved. Largely influenced by the writings of Pothier on 
Roman law, the code is a “compromise between the Roman and 
‘customary’ law.” 7 The lucidity of its language has been general- 
ly recognized. 

Napoleon’s share of the work of codification was considerable. 
He often astonished the jurists who drew up the code by his knowl- 
edge of Justinian’s Digest which he quoted frequently. He was 
very proud of the code and regarded it as his most valuable con- 
tribution. In his exile on the island of St. Helena, he said :?® 
“My glory is not from having won forty battles. . . Waterloo will 
efface the memory of so many victories; it is like the last act which 
causes the first ones to be forgotten. But that which nothing can 
efface, that which will live forever, it is my Civil Code, it is the 
proceedings of my Council of state.” 

Besides the Civil Code, there are seven other French codes. 
One of them is the Commercial Code of 1807 upon which the 
Spanish Code of Commerce is based. 

The Code Napoleon has become the inheritance of almost the 
whole of Europe. *® It is, indeed, “a remarkable thing” that, as 





* Id. p. 243; Perouse, op. cit. supra note 19, p. 5. 
* Perouse, op. cit. supra note 19, pp. 13-14. 

* See Sherman, op. cit. supra note 3, p. 245. 

* Perouse, op. cit. supra note 19, p. 327. 

* Sherman, op. cit. supra note 3, p. 247. 
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the distinguished Swiss Jurist Bluntschli* stated, “the conquered 
nations (conquered by Napoleon) kept the French laws as a 
benefit.” This is particularly true for some parts of Germany, 
Baden, for instance, and that part of the Rhine province which lies 
on the left bank of the river, and many years after the German 
Civil Code went into effect in 1900, German courts, especially © 
the Reichsgericht, sometimes had to apply the Code Napoleon in 
their decisions. 

The influence of the Napoleonic codification was not limited 
to Europe. The Egyptian Native Codes for example are based, 
in very large measure, upon the French Codes. Therefore a knowl- 
edge of the principles of the Roman law is essential to the stu- 
dent of law in Egypt. On the other hand the youngest of the modern 
Civil law codes, the Civil Code of China, promulgated in 1931, is 
largely based upon the German Civil Code. 

In the Western Hemisphere, the Louisiana Civil Code of 1808 
(amended in 1825 and 1870) was the first code modeled on the 
Code Napoleon. According to Sir Henry Maine, the Civil Code 
of Louisiana is “of all republications of Roman law . . . the clear- 
est, fullest, the most philosophical, and the best adapted to the 
exigencies of modern society.” ®* In 1866 a Civil Code was pro- 
mulgated for the Province of Quebec. It is not surprising that this 
code is modeled closely on the Code Napoleon. The law of the 
Province of Quebec is, in the words of Mr. Justice Riddel,®* “the 
Civil law based upon the old Roman law, based upon the French 
law”; and as Justice Riddel continues, “let no man despise that 
law . . . which was the law of the ancient Roman, and which, if 
ever there be a universal law, will be the basis of that universal 
na 

And finally, as mentioned above, the Civil Codes of all the 
Latin-American republics are modeled on the Code Napoleon. 


2. Spain, Spanish America and Brazil. 


From 210 B.C. to 414 A.D. Spain was a Roman province, gov- 
erned by Roman law. In 414 A.D. Spain was conquered by the 
Teutonic Visigoths and fell under Visigothic dominion (414-711). 





™ Ibid. 

™R. D. Melville, The Principles of Roman Law (3rd ed. 1921) V.; cf. Amos, 
op. cit. supra note 2, p. 462. 

* Sherman, op. cit. supra note 3, p. 258; see Burdick, op. cit. supra note 4, 
pp. 41-42. - : 

™ See Burdick, op. cit. supra note 4, p. 53. 
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King Euric (461-485) was probably the first ** to give written laws 
to the Visigoths, The Code of Euric or of Tolosa or Lex Viss- 
gothorum de Euric includes not only Visigothic customs but also 
Roman law, as in the contract of purchase and sale, deposits, loans, 
etc. The earliest collection of medieval Spanish law is the Roman 
Code of Alaric (Lex Romana Visigothorum, Breviarium Aniani 
or Breviarium Alarici), promulgated in 506, about 25 years before 
Justinian started to codify Roman law. 

The Code of Alaric, a compilation of Roman law, was taken 
from :36 


a. The Institutes of Gaius in abridged form, the Sententiae of 
Paulus and a passage from Papinian; 


b. The Gregorian and Hermogenian codes, collections of earlier 
imperial ordinances before Constantine and predominant- 
ly from 


c. The Codex Theodosianus, a collection of imperial constitu- 
tions since Constantine. 


The Code of Alaric with its subsidiary sources is one of the 
sources of Portuguese and Brazilian law. ** 

The code became the Lex Romana of Western Europe and ex- 
ercised great influence upon the law in Spain,®* Southern France 
and some parts of South Germany.®® It was displaced after the 
12th and 13th century Italian revival of the Roman law by Justinian’s 
code. About 694 A.D. a new code of laws was published whose 
title, Forum Iudicum, was changed in the 13th century into Fuero 
Juzgo generally known as the Visigothic Code. Many rules of this 
code, particularly those applying to various kinds of contracts, 
recognize the principles of Roman law and still persist in the present 
Spanish Civil Code of 1889. The Visigothic Code is also one of 
the sources of Portuguese and Brazilian law. *° 

Passing now to the 13th and 14th centuries, one notices in 
Spain the influence of the 12th and 13th century revival of Roman 
law study in Italy, especially at Bologna. In imitation of the Uni- 





*C. S. Walton, The Civil Law in Spain and Spanish-America, (1st ed. 1900) 
pp. 42-43; cf. Vance, op. cit. supra note 2, pp. 35-43. 

*R. Sohm, Institutes of Roman Law, (3rd ed. 1907) p. 128; Vance, op. cit. 
supra note 2, p. 44. 
** J. Wheless’ foreword to the Brazilian Civil Code (1920) p. XIII. 
* Cf. Vance, op. cit. supra note 2, p. 46. 
*Sohm, op. cit. supra note 36, p. 129. 
“J. Wheless, op. cit. supra note 37, p. XIII. 
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versity of Bologna, Spanish universities with law schools as a 
principal feature were founded at Valencia, Salamanca, Saragossa, 
and other places. *! It was not Roman law in general but Justinian’s 
Corpus Iuris Civilis as presented by the so-called Glossators and 
Commentators which was absorbed by the Italian jurists as well 
as the Spanish. The commentaries of Bartolus, the greatest and 
most influential of the Commentators, dominated the practice of the 
courts, and in Spain and Portugal these commentaries actually en- 
joyed statutory authority. ** 

The best illustration of the renewed study of the Corpus Juris 
Civilis and the overwhelming influence of Justinean Roman law 
on Spanish jurisprudence can be found in the Partidas, or more 
accurately, Las Siete Partidas. This celebrated compilation of Cas- 
tilian-Spanish law was made between 1256 and 1265 ** during the 
reign of Alfonso X, el Sabio (The Wise), the Justinian of Spanish 
jurisprudence. The work is divided into seven parts (Partidas). 
Each Partida commences with a letter of the author’s name 
(A-l-f-o-n-s-o), and is subdivided into titles and laws; the last 
title is divided into rules. Apart from Partida I, “substantially 
a digest of the Canon law”,** the Partidas can be characterized 
as “a condensation of the Pandects”*® notwithstanding the fact 
that they contain much material which can not be found in the 
Pandects (Justinian’s Digest). Justinian’s Roman law, as it is 
presented in the Partidas, is illustrated in the spirit of the Italian 
Glossators and in such a way that it is easy to understand the 
Partidas and often a real pleasure to read them. 

A few instances—in Scott’s translation—may serve as illustra- 
tions. Partida II, tithe XX XI, law II explains in what place a school 
should be established in these words: 

“The town where it is desired to establish a school should have 
pure air and beautiful environs, in order that the masters who 
teach the sciences and the pupils who learn them, may live there 
in health, and rest and take pleasure in the evening, when their 
eyes have become weary with study. It should, moreover, be well 
provided with bread and wine, and good lodging houses, in which 
the pupils can live and pass their time without great expense... .” 





“! Sherman, op. cit. supra note 3, p. 276. 

“Sherman, op. cit. supra note 3, p. 276; Sohm, op. cit. supra note 36, pp. 
150-151. 

“Vance, op. cit. supra note 2, p. 94. 

“w. A. Hunter, Roman Law (2d ed. 1885) p. 107 as quoted by Ch. S. 
Lobingier in his introduction to Scott’s translation of the Partidas, p. Ixxvi. 

“Cf. Lobingier, op. cit. supra note 44, p. lvii. 
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The same Partida and title, law VIII, contains the famous sen- 
tence: 

“The science of law is, as it were, the fountain of justice, 
and the world is more benefited by it than by any other.” 
Partida III, title 1, speaks of justice as “one of the things by 

means of which the world is better maintained, and regulated. It is 
like a spring from whence all rights flow.” In law I, it describes 
justice as follows: 

“Justice is a firmly established virtue, as the ancient sages stated, 
which endures in the minds of all just men, and gives and equally 
apportions his rights to every individual.” 

The conception of justice is taken from the very first words 
(borrowed from Ulpian) of Justinian’s Institutes: “Justitia est con- 
stans et perpetua voluntas ius suum cuique tribuens.” “Justice is the 
constant and perpetual wish to render every one his due;” cf. Digest 
1, 1, 10. Law III repeats Ulpian’s famous maxim (Institutes 1, 1, 3; 
Digest 1, 1, 10): Jura praecepta sunt haec: honeste vivere, alterum 
non laedere, suum cuique tribuere, in these words: 

“The commands of justice and law are three in number: first, 
that every man should live honestly, so far as he himself is con- 
cerned ; second, that he should not do wrong or injury to another ; 
third, that he should give to each one that to which he is entitled.” 

The last title (XX XIV) of Partida seven starts with the more or 
less literal translation of Digest 50, 17, 1: “Regula est quae rem quae 
est breviter narrat. Non ut ex regula ius summatur, sed ex iure quod 
est regula fiat.’ ““A rule is that which concisely states the actual 
doctrine of the matter of which it treats. The law is not taken from 
the rule, but the rule is made by the law which exists.” 

The rules I-XXXVII which follow the title XXXIV are prin- 
ciples of Roman law; nearly all of them are taken from Justinian’s 
Digest ; for example: 

Rule IV from Digest 50, 17, 5: “Furiosus nullum negotium con- 
trahere potest.” “A mad man cannot make a contract,” or in the 
words of the Partida: “A man who is out of his mind cannot per- 
form any act in a proper manner, and for this reason cannot bind 
himself.” 

Rule V, from Digest 19, 2, 9, 5: “Imperitiam culpae adnumeran- 
dam...” reads: “A man who endeavors to do something which he 
does not understand, or which is unsuitable for him to do, commits 
a great fault.” 
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Rule VI states that no one is liable to another for any advice 
which he gave him except where he gave him said advice fraudulent- 
ly. The principle is taken from Digest 50, 17, 47: “Consilu non 
fraudulenti nulla obligatio est caeterum, si dolus et callidita inter- 
cessit de dolo actio competit.” “For honest advice there is no liabil- 
ity; but if fraud and cunning intervene, an action for fraud will 
lie.” 

Rule X says “that whenever anyone ratifies something done in 
his name, the act is as valid as if he himself had ordered it to be 
done in the first place.” The rule corresponds to Digest 3, 5, 6, 9 
which reads in Monro’s translation: “Thus ratification will make 
an affair yours which originally was not yours, but only managed 
on your account.” 

Rule XII according to which “no man can transfer a greater 
interest in anything to another than that which he himself has in 
the same’”’, is taken from Digest 50, 17, 54: “Nemo plus iuris in alium 
transferre potest quam ipse habet.” “No man can transfer to another 
more right than he possesses himself.” 

Rule XVII is the same as in Digest 12, 6, 14: “Natura aequum 
est neminem cum alterius detrimento fieri locupletiorem”, or in 
Monro’s translation: “It is only right, as a matter of natural law, 
that no one should become richer to the injury of another.” 

Rule XXIII corresponds to Digest 50, 17, 142: 

“Qui tacet non utique fatetur: sed tamen verum est eum non 
negare.” “A party who keeps silent shall not at all be understood 
as consenting to what is said; on the other hand, however, it is true 
that he does not deny what he hears.” 

Rule XXXVI reads: “They (the learned men of the ancients) 
also declared that laws should not be made except with reference to 
matters which often happen; and therefore the ancients did not 
enact them concerning events of infrequent occurrence, for the 
reason that they concluded that these could be decided by other 
cases of the same kind contained in the law.” This statement seems 
to be a digest of Digest 1, 3, laws: 3-6, 10-13. “Laws ought to 
be laid down in respect of things which happen for the most part, 
not which happen against reasonable expectation,” says Pomponius 
in Digest 1, 3, 4. Julianus in Digest 1, 3, 10-12 advises therefore “to 
extend the rule to analogous cases to the one expressed and lay 
down the law accordingly” (Monro’s translation). 





“ Phillimore’s Principles and Maxims of Jurisprudence (1856) p. 237. 
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The Partidas were promulgated as a statute not earlier than 
the 14th century. And even then they became merely a supple- 
mentary source of law. *7 

Nevertheless with them, as a result of the ever increasing in- 
fluence of Roman and Canon law both in the study and in the 
practice of the law, Roman law was substantially received as the 
national Spanish law.*® Moreover, by a Royal Decree of 1530 the 
Partidas were extended to the Spanish colonies, “and such exten- 
sion gave the Partidas the widest territorial force ever enjoyed 
by any law book.” 4° They are still authoritative as fundamental 
law in many modern Civil Law countries that were formerly parts 
of the Spanish Empire and may yet be quoted in support of early 
local law in some American states that were originally under Span- 
ish rule. 5° 

Among the compilations of Spanish law which followed the 
promulgation of the Partidas are the following: Leyes de Toro 
in 1505, Nueva Recapilacién in 1564, and Novissima Recapilacién de 
las leyes de Espana in 1805. 

The first modern code for all Spain was the Code of Com- 
merce promulgated by Royal Decree of May 30, 1829, to come 
into force on January 1, 1830.51 The code was modeled on the 
French. The author, Don Pedro Sainz de Andino, also embodied 
in it ®? the jurisprudence created by the commercial tribunals of 
France, and the doctrine developed by French lawyers. It is said 
that “the Spanish code fills the gaps left in the French.”5* The 
code was revised, and the present Code of Commerce was pub- 
lished in 1885, coming into force on January 1, 1886. 

Both the Commercial Code of 1829 and the revised Code of 
1885 were extended to Cuba, Puerto Rico, and the Philippines. 

The final step in the development of Spanish law was the framing 
in 1889 of the present Civil Code,5* which is in force not only in 
Spain, but virtually in Cuba, Puerto Rico, and the Philipp.nes as 
well. The Spanish Civil Code is very largely based on the Code 
Napoleon. About 250 articles are taken literally from the French 
Civil Code, while more than 750 are based upon it.55 


“ See Vance, op. cit. supra note 2, p. 110. 

“Fr. W. von Rauchhaupt, Geschichte der Spanischen Gesetzesquellen von den 
Anfangen bis zur Gegenwart, p. 125; cf. Lobingier, op. cit. supra note 44, p. lvi. 

“ Lobingier, op. cit. supra note 44, p. Ivi. 

* Burdick, op. cit. supra note 4, p. 15. 

"The Commercial Laws of The World, Vol. XXXII, Spain, p. 17. 

" Ibid. p. 18. 

* Ibid. n. 1. 

“ Ibid. p. 224, n. 1; Rauchhaupt, op. cit. supra note 48, p. 273. 

* Rauchhaupt, op. cit. supra note 48, p. 276. 
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If it was the general desire of the Spaniards to have all posi- 
tive civil rights collected into one legal body, this desire has not 
been satisfied by the compilers of the Civil Code. Especially inter- 
esting is Article 6 II which provides: 

“Where there is no law exactly applicable to the point in con- 
troversy, the custom of the place (la costumbre del lugar) shall be 
applied, and, in default thereof, the general principles of law.” 

The general principles of law, mentioned in Article 6, have been 
often taken from classic Roman law, especially from Justinian’s 
Digest.°® In the decisions of the Tribunal Supreme one finds 
repeatedly, among others, the following principles of Roman law :** 
Pacta sunt servanda (Pacts must be upheld), taken from Digest 2, 
14, 13, 1. 

Res iudicata pro veritate habetur (accipitur) °° (The judgment of 
a court is accepted as the truth), taken from Digest 1, 5, 25. 

Quod ab initio vitiosum est, non potest tractu temporis convalescere 
(Lapse of time cannot cure that of which the origin is vicious, 
Phillimore’s translation in Principles and Maxims of Jurisprudence, 
p- 82), taken from Digest 50, 17, 29. 

Nemo plus iuris in alium transferre potest quam ipse habet *° (No 
man can transfer to another more rights than he possesses him- 
self) ; taken from Digest 50, 17, 54. 

Ad impossibilia nemo tenetur (There is no obligation as to things 
which are impossible. Sherman’s translation in Roman law in 
the modern world, p. 74), taken from Digest 50, 17, 185. 

There seems to be a striking resemblance between the jurisdic- 
tion® based on Article 6 II of the Spanish Civil Code and Partida 
VII, title XXXIV and the rules following this title.*1 The leading 
principles and maxims of the classic Roman law, at least some of 
them, apparently are imbued with an imperishable living force.®? 





* Ibid, p. 277. 

* Ibid, pp. 263-264. 

* See above p. 252. 

* See above p. 262. 

” On the different doctrines on Article 6 II cf. Ramon Diokno, Jr., What are 
“Los Principios Generales del Derecho” in Article Six of the Spanish Civil Code 
(1930) 10 Phil. L. J. 1 ff. and Alberto V. Cruz, Judge-Made Law (1939) 19 
Phil. L. J. 98 ff. (107-108). 

* See above p. 252 ff. 

“ About the different doctrines on Art. 6 II cf. Ramon Diokno, Jr., op. cit. 
supra note 60 and Alberto V. Cruz op. cit. supra note 60. 
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3. Spanish America and Brazil. 


The discovery of the New World gave to Spain new and vast 
colonial possessions for which the government and law had to be 
devised. The establishment of the India House was the first step in 
that direction. Later the Council of the Indies was established. 

In 1680, Charles II of Spain enacted the Recapilacion de las leyes 
de las Indias (Laws of the Indies) which became the primary source 
of Spanish-American colonial law. In spite of its 6447 articles (laws), 
the code itself was not a complete codification for the government of 
Spanish-America. Hence it was necessary to supplement the code 
by the general law of Spain, including the Partidas. 

During the 19th century all Spanish colonies of Central and South 
America as well as Brazil became independent of their mother coun- 
tries and codified their law. 

The review of French and Spanish legal history has shown how 
dominating the influence of Roman law has been in France as well 
as in Spain and how widely Roman law has moulded the laws of 
these countries. The sources®* of Portuguese law, particularly Brevi- 
arium Alarici, Fuero Juzgo, Las Siete Partidas and Canon law, are 
virtually the same as the sources of Spanish law. From these sources 
all Latin-American law is largely derived. The common source is 
Roman law. Moreover, all the Latin-American Civil! Codes are 
modeled on the French Civil Code with its Roman law background. 
It is true, therefore, at least to a certain extent, when Sherman® 
says: 
“Roman law in a Spanish or Portuguese dress has conquered the 
whole of South and Central America.” 


IV. ROMAN LAW AND THE PROJECT OF UNIFICATION 
AND CODIFICATION OF THE PRIVATE LAW 
OF THE AMERICAS 


According to Article VII of the resolutions, approved by the 
Eighth International Conference of American States on December 
21, 1938, it is an aspiration of America to attain uniformity, in codi- 
fied form, in the positive rules of private law of the Continent, at least 
of some part of the civil and commercial legislation of the different 





“For further details see Sherman, op. cit. supra note 3 §§276-278, 306-308; 
Walton, op. cit. p. 520 ff; Wheless op. cit. supra note 37, pp. XII-XIII. Vance, 
op. cit. supra note 2, p. 127 ff. 

“ See Wheless, op. cit. supra note 37, pp. XII-XIII. 
“Sherman, op. cit. supra note 3, p. 293. 
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countries of America. In the work of unification the two great juri- 
dical systems of the Continent, the Saxon (or Common law) and the 
Latin (or Civil law), should be represented. In addition to other 
measures, the Conference passed the resolution that there be created, 
with its seat at Lima, a Permanent Committee of Jurists to study 
and prepare the unification of the Civil and Commercial Laws of 
America and to recommend to the universities of the Americas the 
establishment in their Faculties of Law of Chairs on comparative 
civil and commercial legislation, as an effective means of disseminat- 
ing reciprocal knowledge of the civil and commercial laws of each 
country, and of promoting their gradual approximation to uni- 
formity. 

The Permanent Committee authorized by resolution VII has 
been appointed® and, according to Article 4 of the resolution, has 
carried on its work by means of correspondence. A brief report out- 
lining the nature, difficulties and limitations of the task entrusted to 
the Permanent Committee, was published in the July-August-Sep- 
tember, 1941, issue of the Revista Peruana del Derecho Internacional, 
pages 89-95. 

Some attention to the project of the unification of law has been 
given by the American Bar Association. Its Section of International 
and Comparative Law has established two committees: one to deal 
with comparative civil and commercial law, with attention to inter- 
American aspects of the question ; the other to study Latin American 
law with a view to promoting unification of the two legal systems 
_ prevailing in the Western Hemisphere. 

Particular attention is being given to the project of unification of 
law by the Inter-American Bar Association.** Among the formal 
purposes of the Inter-American Bar Association are :* 

“To advance science of jurisprudence in all its phases and par- 
ticularly the study of comparative law; to promote uniformity of 
commercial legislation; to further the diffusion of knowledge of the 
laws of the various countries throughout the Americas.” 

The first®® Conference of the Inter-American Bar Association 





“For the following information I am indebted to Mr. George A. Finch, 
Washington, D.C. See also A. Kuhn, Inter-American collaboration in law and 
legislation (1943) 37 Am. J. Int. Law 644-648 and G. Lary, Pan-Americanism 
and the lawyer (1944) 7 Tex. B.J. 37, 54-58. I have not yet been able to obtain 
a report on the Third Conference of the Inter-American Bar Association in 
Mexico City from July 31st to August 8th, 1944. 

“Cf. 26 A. B. A. J. 741. 

* Ibid. 

* Cf. “Lawyers of the Americas Meet at Havana”, (1940-42) 4 Fed. B. A. J. 
185 ff. 
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convened at Havana on March 24, 1941. According to resolution 
XVII the conference endorsed “the resolution approved by the 
Eighth American Scientific Congress in May, 1940, recommending 
the translation, into other languages of the American Republics, of 
the Restatement of Law of the United States formulated by the 
American Law Institute.” The significance” of this translation “will 
be to bring about greater uniformity and unification of the laws of 
the Americas.” Resolution XX provides for the creation of the 
Inter-American Academy of Comparative and International Law 
and Article XX recommends that the Executive Committee study the 
proposals relative to the creation of a Pan-American Institute of 
Comparative Law. 

According to the report," “the conclusion may be drawn that the 
Association is definitely of the opinion that legal unification and 
uniformity of law is both desirable and practicable.” 

The project of unification and codification of the law of all the 
Americas, at least of their civil law, has been discussed many times 
before the Eighth International Conference of American States. 
Particularly interesting is the draft of the preliminary title of a Pan- 
American Civil Code (Codigo Civil Pan Americano Titulo Pre- 
liminar) by Francesco Consentini, published with an introduction by 
Antonio Sanchez de Bustamante in 1929, According to Consentini 
preliminary steps towards the unification of Pan-American civil law 
would be the unification of the Latin-American legislations and the 
unification and codification of the civil law of the United States. 
As to the problem of unification of Latin-American law Consentini 
says (p. 7): 

“La unificacién es mds fdcilmente realizable entre las legisla- 
ciones latino-americanas. Todas se derivan de las mismas fuentes: 
derecho romano, Cédigo de Napoleon, leyes espatiolas y portuguesas ; 
tcdas se relacionan con costumbres similares y condiciones econdmi- 
cas y sociales andlogas.”™* 

The sources of Latin-American Law mentioned by Consentini 
all revert to Roman law as their original source. The study of the 
principles of Roman law therefore could be one of the preliminary 
steps toward unification of Latin-American civil law, followed later 





” Resol. XVII 3 and 4 Fed. B. A. J. 192. 

" (1940-42) 4 Fed. B. A. J. 190. 

"* The paragraph quoted above reads in English: 

The unification is more easily realizable among the Latin-American legisla- 
tions. All are derived from the same sources: Roman law, the Code Napoleon, 
Spanish and Portuguese laws; all are related, with similar customs and analogous 
economic and social conditions. 
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by unification of all American civil law. Similarly, from another 
point of view, some knowledge at least of the Roman law seems 
to be desirable. 

In the presence of the many difficulties with which the envisaged 
unification and codification of Pan-American private law is con- 
fronted, it will take much time before this project is realized and the 
aims stated in resolution VII of the Eighth International Conference 
ot American States attained. Apart from the problem of uniformity 
in the field of civil and commercial legislation, the Eighth Inter- 
national Conference, together with other Inter-American conferences, 
stressed the necessity of “a broad and comprehensive program of 
cooperation among the American Republics in virtually every field of 
economic and financial endeavor.”** The Consultative Meeting of 
Foreign Ministers of the American Republics on September 23 to 
October 3, 1939, declared that “today it is more desirable and neces- 
sary than ever to establish a close and sincere cooperation between 
the American Republics in order that they may protect their eco- 
numic and financial structure, maintain their fiscal equilibrium, safe- 
guard the stability of their currencies, promote and expand their 
industries, intensify their agriculture, and develop their commerce.” 
The Third Meeting of the Ministers of Foreign Affairs of the 
American Republics, on January 15-28, 1942, approved and re- 
peated the recommendations of the First and Second Meetings of the 
Ministers of Foreign Affairs of the American Republics “that they 
(the American Republics) do everything in their power to strengthen 
their economic position, to improve further the trade and other 
economic relations among themselves. . . .” 

In other words, intensification of the trade of American nations 
and promotion of commercial interchange among the American Re- 
publics is one of the aims repeatedly stressed in international meet- 
ings of American states or their foreign ministers. The steadily 
increasing economic interests in connection with inter-American com- 
merce will make it more and more necessary to have some knowl- 
edge of the Latin-American law as soon as possible and in any case 
long before the grandiose aim of unifying all American law can be 
attained. According ‘to its report,’* the first Conference of the 
Inter-American Bar Association reached the same conclusion: 

“The viewpoint of the practising lawyer was broadened by a 
realization of the importance of studying the laws of other countries 





* Resolution VII. 
™ (1940-42) 4 Fed. B. A. J. 192. 
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of the Americas to ascertain how they had solved various current 
social problems.” 

As the legal system of all American Republics except the United 
States is the Civil law based upon Roman law as the common source 
of all Civil law systems, the very first step for the understanding of 
Latin-American law, independently of the problem of unification, 
would be to obtain a fair knowledge of Roman law, especially of 
Justinian’s law of obligations. Such knowledge may not always be 
sufficient. But it is certainly true’* that Roman law is at least the 
key which unlocks the modern Civil law systems. 

A consideration of the provisions of the Spanish Civil Code on 
the contract of purchase and sale—in many respects one of the most 
important contracts—may serve to illustrate the key position of 
Roman law. 

Article 1450 of the Spanish Civil Code reads: 

“The sale shall be perfected between vendor and vendee and shall 
be binding on both of them, if they have agreed upon the thing, the 
object of the contract, and upon the price, even when neither one nor 
the other has been delivered.” 

Does the title pass from the vendor to the vendee as soon as the 
sale is “perfected” according to Article 1450 and without delivery? 

The Common law lawyer will be inclined’® to apply the English 
and American rule according to which the title to the property in a 
specific, ascertained article passes from one contracting party to an- 
other by virtue of the contract as such, without delivery. The Uni- 
form Sales Act,7® Section 19, rule 1, reads: 

“Where there is an unconditional contract to sell specific goods, 
in a deliverable state, the property in the goods passes to the buyer 
when the contract is made and it is immaterial whether the time of 
payment, or the time of delivery, or both, be postponed.” 

The Roman law rule on the other hand is to be found in Code 2, 
3; 2: 

“Traditionibus et usucapionibus dominia rerum, non nudis pactis 
transferuntur.” “The ownership of things is transferred by delivery 
(traditio) and usucapion (usucapio) not by mere agreement.” 
Roman and modern Civil law distinguish so-called obligatory rights 
from real rights.77 In Roman law obligatory rights arise from obli- 





“Sherman, op. cit. supra note 3, p. 10. 

™ See for instance Scott’s translations of the Partidas, p. 1030, n. 1. 

*On English law see Williams, op. cit. supra note 15, p. 74; Sherman, 
op. cit. supra note 3, p. 786. 

™ See Sohm, op. cit. supra note 36, pp. 159 ff, 203 ff, 307 ff. 
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gationes. “Obligatio”, according to Institutes 3, 13, pr., “est iuris vin- 
culum quo necessitate adstringimur alicuius solvendae rei secundum 
nostrae civitatis iura.” “An obligation is a legal bond (iuris vin- 
culum) by which we are constrained by necessity to perform some- 
thing according to the laws of our state.” Repeating the first part of 
this definition literally, Bracton’® defines the obligation in these 
words: 

“And it must be known, in the first place, that an obligation is a bond 
of law (iuris vinculum), by which we are constrained by a necessity 
to give or do something, as if one was tied and constrained to another 
person for a certain thing, and that other person was bound to him 
on the contrary for another thing.” 

Contracts and delicts are the two main sources of obligations. 
An obligatory right corresponds to the liability of one particular 
person, the debtor. “An obligation has not the effect of making a 
person owner of a corporeal thing or giving him a right of servitude, 
but its object is to compel him to convey the ownership of something, 
or to oblige him to render some service, or make some other resti- 
tution,” according to Poste’s translation of Digest 44, 7, 3, pr. An 
action arising from an obligation, for instance, the actio emti (the 
vendee’s remedy against the vendor) is called a personal action 
(actio in personam)."® 

On the other hand, real rights, especially, but by no means ex- 
clusively, ownership, belong to the category of absolute rights. In 
contradistinction to obligatory rights, they confer an immediate 
power of control over a thing®® and correspond rather to a duty im- 
posed on everybody than to the liability of one particular person. 
They can be enforced against the “whole world.” An action arising 
from a real right, such as ownership, is called a real action (actio 
in rem) .® 





™ Bracton, De Legibus et Consuetudinibus Angliae, Liber III, De Actionibus 
Cap. II, fol. 99; see Sir Travers Twiss’ edition, Vol. III, 109. 

* Cf. Institutes 4, 6, 1, which reads (in Sanders’ translation) : 

All actions whatever, by which any matter whatever is submitted to the 
decision of judges or of arbitrators may be divided into two classes; for actions 
are either real or personal. Either the plaintiff sues the defendant, because he is 
made answerable to him by contract, or by a delict, in which case the plaintiff 
brings a personal action, alleging that his adversary is bound to give to, or to do 
something for him, or making some other similar allegation. Or else the plaintiff 
brings an action against a person not made answerable to him by any obligation, 
but with whom he disputes the right to some corporeal thing, and for such cases 
real actions are given; as for example, if a man is in possession of land, which 
Titius maintains to be his property, while the possessor says that he himself is 
the proprietor, the action is real. 

*Sohm, op. cit. supra note 36, p. 307. 

" See Institutes 4, 6, 1, above n. 78. 
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The difference between obligatory rights and personal actions, on 
the one hand, and real rights and real actions on the other is a funda- 
mental one. A clear understanding therefore of the different nature 
of obligatory rights and real rights is essential to a grasp of both 
Roman law and modern Civil law. To mention only one example, 
the exceptio ret indicatae (plea of previous judgment), is no bar if a 
plaintiff, after losing a real action, brings a personal action against 
the same defendant.®* 

Purchase and Sale in Roman law is an obligation, a contract 
whereby the seller binds himself to deliver the thing sold to the pur- 
chaser and the purchaser binds himself to pay the price. The con- 
tract as such is completed as soon as the parties have agreed upon 
the thing sold and upon the price. But only obligatory rights arise 
from the contract of sale. Ownership does not pass on conclusion 
of the contract but on delivery (traditio) of the thing sold, provided 
the price is paid or credit is given. The Roman law rule was adopted 
by Bracton and can be found in his work De Legibus et Consuetudi- 
nibus Angliae. According to Vol. 1, Chapter XXVII, leaf 61b* 
“there is a reason of acquiring the dominion of things, which is 
called the reason of purchase and sale... .” But “the dominion of 
things is not transferred without delivery.” 

Applying these principles of Roman law to Article 1450 of the 
Spanish Civil Code, one is forced to the conclusion that the phrase 
“the sale shall be perfected” does not refer to the passing of the 
title. Article 1450 establishes only the obligatory rights of vendor 
and vendee and says nothing of the vendee’s real rights (title). As 
distinct from article 1450 of the Spanish Civil Code, the Code Na- 
poleon in Article 1583 rejects the Roman doctrine in so far as this 
article settles both obligatory and real rights between the parties. 
Article 1583 reads in translation : 

“A sale is complete between the parties and the ownership passes 
as a matter of right to the purchaser from the vendor as soon as the 
thing and the price have been agreed upon, although the thing has 
not yet been delivered or the price paid.” 

Article 2456 of the Civil Code of the State of Louisiana corre- 
sponds entirely to Art. 1583, Code Napoleon. The jurisdiction®* of 





"Digest 44, 2, 31 quoted and translated by E. Poste, Gaius Institutiones, 
p. 541; Digest 44, 2, 14, 2, quoted by Moyle, op. cit. supra note 13, p. 597. 

See the translation in Sir Travers Twiss’ edition of Bracton’s De Legibus 
et Consuetudinibus Angliae Vol. I, p. 489. 

* Campbell v. Penn, 7 La. Ann. 371 (1852); Marshall v. Parish of More- 
house, 14 La. Ann. 689 (1859); Davenport v. Adler, 52 La. Ann. 263, 26 So. 836 
(1899). 
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the Louisiana courts stresses the fact that the agreement as such 
completes the sale between the parties while delivery completes it as 
to third persons. 

The answer to the question as to when, according to Spanish Civil 
law, the purchaser acquires ownership of the thing sold to him must 
be sought in other provisions of the Spanish Civil Code. Article 609 
provides that “ownership and other rights over property are acquired 

. in consequence of certain contracts, by tradition.” Article 1095 
reads: “A creditor is entitled to the fruits of a thing from the time 
the obligation of delivering it to him arises. However (sin embargo) 
he shall not acquire a real right (no adquira derecho real) over it, 
until it has been delivered to him.” 

The second sentence of Article 1095 makes it sufficiently clear 
that Spanish civil law distinguishes real rights from mere obligatory 
rights and that ownership, the fullest of all real rights cannot pass 
from the seller to the purchaser without delivery (traditio). 

It may be mentioned in this connection that the Civil Code of 
Brazil makes the solution of the problem easier. Article 1126 of this 
Code reads: “The purchase and sale, when unconditional (pura), 
is considered as obligatory and perfected from the time that the 
parties agree upon the object and the price.” As to the question 
when the title passes the isolated examination of this article may lead 
to the same erroneous conclusion as an isolated reading of Article 
1450 of the Spanish Civil Code may. Provided, however, that one 
is aware of the differences between obligatory and real rights, one 
will look into other provisions of the Civil Code of Brazil and will 
find in Article 620 sentence 1 the following clear answer: 

“The ownership (dominio) of things is not transferred by con- 
tracts before tradition.” 

In this sentence is contained the Roman law rule by which the 
ownership of things is transferred by delivery and not by mere 
agreement.®5 This interpretation of the Spanish and Brazilian laws 
of purchase and sale is supported by the jurisdiction as reported in 
T. Esquivel Obregon and E. M. Borchard’s Latin-American Com- 
mercial Law. Two Spanish decisions quoted on page 370 note 5 
read as follows: 

1. A promise to sell a certain thing for a fixed price does not vest 
title to the same in the buyer and gives the latter only a personal 
action against the seller for the performance of the promise. (Spain, 
Trib. Sup., June 23, 1915; Gaceta of Nov. 29 and 30, p. 503.) 





™ Code 2, 3, 20; see above 269. 
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2. A promise to sell does not convey title in the thing to the 
promisee, nor give him any real action, not even a right to demand 
the thing at once; he has only a personal action against the prom- 
isor to perform the contract or to pay damages if in the meantime 
he has sold the thing to a third party. (Spain, Trib. Sup., Dec. 6, 
1904; Gaceta of Dec. 29, 1904, p. 393.) 

A Brazilian decision, (reported page 368, note 3,) reads: 

The sale or assignment gives to the purchaser or transferee 
merely a personal right against the vendor or assignor, but it gives 
him no right of ownership of the thing sold or the credit assigned 
until after delivery and taking possession thereof. (Brazil, Accorddo 
reviso de Trib. do Com. de Bahia, Jurispr. Comm., pp. 68 and 78.) 

As this essay has attempted to show, Modern Civil law is so 
closely related to Roman law that at least some knowledge of Roman 
law is necessary for the study and understanding of the legal system 
of any civil law country. It would be instructive to look into the 
question of how far®* Roman law doctrines have influenced and 
moulded Common law, but a discussion of this problem lies beyond 
the scope of this article. Independently of this question it is cer- 
tainly true that “in Roman law one may find something of value 
upon every principle and general doctrine with which a jurist has to 
deal,” that “there is no problem of jurisprudence which it does not 
touch” and “scarcely a corner of political science on which its light 
has not fallen.”** These words of James Bryce seem to indicate 
that the study of Roman law can also contribute to a better under- 
standing of the Common law, and so serve as a basis for appreciation 
of the two great law systems without which no solution of Inter- 
American legal problems can be reached.®* 





* See for instance Burdick, op. cit. supra note 4, pp. 54-55; id., Influence of 
Roman Law upon English and American Law; (1935) 3 J. B. A. Kan. 181-192, 
306-318; Dorsey in Roman Sources of Some English Principles of Equity and 
Common Law Rules (1938) 8 Am. Law S. Rev. 1233-1243; Plucknett in The 
Relations between Roman Law and English Common Law down to the Sixteenth 
Century (1939/40) 3 U. of Toronto L. J. 24-50; Sherman, Salient Features of 
the Reception of Roman Law Into the Common Law of England and America, 
(1928) 8 B. U. L. Rev. 183-192. 

** James Bryce as quoted by Burdick, op. cit. supra note 4, pp. 32-34. 

"For the importance of Roman law to the training of common law lawyers 
see the address on “Law study after the war”, (1944) 22 Can. B. Rev. 68-83 in 
which Dean Arthur T. Vanderbilt says notably (p. 80): “There is no type of 
legal study that will strengthen the muscles of the mind like the comparative 
study of two great legal systems. And in the world of tomorrow, will lawyers 
generally not have to be as familiar with civil law as with common law? Will 
we, therefore, not do well to expose at least our advanced students to the classical 
Roman law that once ruled the world, and to some facet of modern civil law 
which is still a rival of common law in the markets of the world?” See also 
Quirinus Breen, Need for the Roman law in the law school curriculum, (1944) 23 
Or. L. Rev. 182-195. 
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